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In the District Court of the United States for the Bistrict of

Idaho.

m BANKRUPTOY.

In the Matter of HARRY GESAS, 1

Bankrupt.
|

Proof of Secured Debt, and Allowance as General Claim by

Referee.

Alt Blackfoot, in the District of Idaho, on the day

of March, A. iD. 1905, John DL CI Kruger, of St. Anthony,

county of Fremont, and State of Idaho, made oath and

says, that he is the cashier of the Oommercial National

Bank, a corporation, incorporated by and under the

laws of the United States, and carrying on business at

Sit. Anthony, in the county of Fremont, and State of

Idaho, and that he is duly authorized to make this proof,

and says that the said Harry Gesas the person against

whom a petition for adjudication of bankruptcy has

been filed, was at and before the filing of said petition

and is still justly and truly indebted to said corporation

in the sum of one thousand dollars and interest thereon

from May 16th, 1904, at the rate of one per cent per

month, that the consideration of said debt is as foIIoavs :

For money loaned on a certain promissory note, ex-

ecuted and delivered by said bankrupt to said corpora-

tion on the 16th day of May, 1904, that no part of said

debt has been paid, except forty dollars on September

li^th, 1904, twenty dollars November lOth, 1904, and one
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hundred dollars December 1st, 1904, leaving a net bal-

ance due said corporation of nine hundred and five dol-

lars and interest thereon from the 1st day of December,

A. D. 1904 ; that no part of said debt has been paid ; that

there are no setoffs or counterclaims to the same; that

the only security held by said corporation for said debt

is as follows, to wit:

A' banker's lien under the provisions of section 3448

of the Kevised Statutes of Idaho, of 1887, on that certain

stock of general merchandise, situate in that certain

store building, known as the Youmans-Holcomb Block,

on Bridge street, of the village of St. Anthony, county

of Fremont, State of Idaho, and which has been ap-

praised at the sum of ten thousand forty and 59/100

dollars, by L. M. Earl, James Hughes and G. W. Thomp-

son, the duly appointed appraisers of this Court, now on

file in this Court and to which reference is hereby made.

That the said corporation on the 21st day of Decem-

ber, A. D. 1904, by and through its agent came into pos-

session of the said property, in the course of its business

with said bankrupt who was at the time a customer of

the said corporation; that the said property was to be

retained until enough sales could be made, under said

bankrupt's direction, the proceeds of which would be

sufficient to pay said promissory note and interest there-

on; that the possession of said property was surrend-

ered to the United States marshal on the 1st day of

January, A. D. 1906, on an order issued out of this

Court.
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CHaimant therefore asks that the said property be

sold and the proceeds derived from such sale be first

applied in payment of said promissory note and interest

thereon.

(Signed) JOIHN DL O. KRiUGER,

Oashier of said Cbrporation.

Subscribed and sworn to before me this 11th day of

March, A. D. 1905.

[Steal] (Signed) HIRiAM G. FULLER,

Notary Public in the Oounty of Fremont, State of Idaho.

(dopy of Note Attached.)

flOOO.OO St. Anthony, Idaho, May 16th, 1904.

Four months after date, for value received, we jointly

and severally promise to pay to the order of The Com-

mercial National Bank of St. Anthony, Idaho, flOOOOO,

one thousand dollars, at the Cbmmercial National Bank

of St. Anthony, Idaho, with interest at one per cent per

month from date until paid, and we also promise to pay

all costs, expenses and attorney's fees in case of suit on

this note.

Due 9-16-04.

No. 46. (Signed) HARRY GESAS.

Mrs, H. M. GEISAS.

P. O.. Address, City.

[Endorsed] : In the District Court of the United States

for the District of Idaho. In the Matter of Harry

Gesas, Bankrupt. Proof of Secured Debt of Commer-

cial National Bank for |905.00'. Filed at 9 o'clock A. M.

this 13th day of March, A. D'. 1905. Geo. F. Gagon,

Referee,
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Allowance as General Claim.

Allowed as a General Claim for |905.00' June 10th,

1^05. GEO. F. GAGON,
Keferee.

CALEB JONES,
Attorney.

In the District Court of the United States for the District of

IdahOy Southern Divisim^.

In the Matter of H. GElSIASi;

Bankrupt.

Stipulation as to Facts.

In Matter of Claim of Commercial National Bank vs. H.

Gesas.

Before George P. Gagon, Referee in Bankruptcy at

Blackfoot, in said district, this July 8th, 1905.

It was stipulated and agreed that the following state-

ment of facts is in all respects true and correct, and

shall be used by the referee in making the finding's and

decision, and may be used by either party on application

for review from such order and decision of the referee

as constituting the facts in said cause.

That the Commercial National Bank is a national

banking corporation, organized and existing under and

by virtue of the National Banking Law^s of the United

States, and as sucli has, ever since the 2d day of May,

A. D. 1904, and is now, doing business at St. Anthony,

county of Fremont, State of Idaho.

That John D. O. Kruger has been since the organiza-

tion of said bank, and is now, the duly qualified, author-

ized and acting cashier thereof.
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That on the 31st day of Dec, A. D. 1904, a petition in

bankruptcy was filed agiainst Harry Gesas, in the Dis-

trict Court of the United States for the District of Idaho,

who was thereafter, to wit, on the 14th day of January,

A'. D. 1905, in the said court, duly adjudged to be a bank-

rupt.'

That on the 16th day of May, A. D. 1904, the said bank

loaned to the said Harry Gesas f1,000.00 on his promis-

sory note, said note bearing interest from the date

thereof at the rate of twelve per cent per annum.

That no part of said note has been paid, except |40.00

on Sept. 16, A. D. 1904; $20.00 on November 10, A. D.

1904, and |10O.0O December 1st, 1904, leaving a net bal-

ance due said bank at said date of |905.00.

That there is now^ justly owing from the sai4 bankrupt

to the said bank the sum of f905.00, and interest there-

on at the rate of twelve per cent per annum from De-

cember 1, 1904.

That there are no offsets or counterclaims to the

same.

That on the 20th day of December, A. Dl 1904, the said

bank came into possession, in the course of its business

with said bankrupt, who was at that time a customer of

said bank, of that certain stock of general merchandise

situate' in that certain store building known as the

Youmans-Holcomb Block, on Bridge street, of the

village of St. Anthony, county of Fremont, State of

Idaho, belonging to the said Harry Gesas, and which

has been appraised by the duly authorized' appraisers

appointed by this Court!, at the sum of more than



6 In the Matter of Harry Gesas, Bankrupt,

040.59, and which was on the day of , sold

by order of this Court for a sum in excess of $8,000.00.

That the said bank continued in the possession of said

property until the first day of January, A. D. 1905,

when, on the demand of the United States Marshal of

Idaho, it was surrendered to him, as an officer of this

court, while acting in his official capacity under the

orders of this Court, in the Matter of Harry Gesas, Bank-

rupt, in Bankruptcy.

That the said bank was on the ^Oth day of December,

A. D. 1904, placed in possession of said property, by the

the said Harry Gesas, with the understanding" that

it was to retain the possession thereof and sell the same,

at usual retail sales under his, the said Gesas', direc-

tion, until the proceeds of such sales, after the deduc-

tion of the expenses thereof, were sufficient to pay the

said indebtedness.-

That the said Commercial National Bank held posses-

sion of said property in conjunction with the First Na-

tional Bank of St. Anthony.

That on the 2i0th day of December, A. D. 1904, the

said Commercial National Bank of St. Anthony received

from said Harry Gesas a chattel mortgage bearing date

of said day, for the amount thereof, upon said property,

to secure said claim.

That said Commercial National Bank of St. Anthony

claims no right under said mortgage and did not take

possession of said property, by reason thereof, but said

Harry Gesas placed said Commercial National Bank in
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possession of said property of his own free will and ac-

cord.: :;
' >^:#fP'^|;]^!g^|g:?:i?:i^l

That none of the proceeds from the sales made while

said stock was in the possession of said banking cor-

porations were applied on the payment of the account

of the claimant, but were all applied in payment of the

claim of the First National Bank of St. Anthony, afore-

said.- -
I

- ^ ; _ - .., _ .1;

That the said Commercial National Bank claims a lien

on said property under the provisions of section 3448,

of the Revised Statutes of Idaho, of 188i7, and asks that

the said property be sold and the proceeds derived from

such sale be first applied in the payment of the principal

and interest due on said promissory note.

That the said Oommercial National Bank did file a

secured claim with your referee of the above-entitled

matter, on the 13th day of March, A. D. 1905, asking

and claiming as in the foregoing paragraph set out.

JOHN W. JONEIS,

Attorney for Trustee.

CALEB JONES,
Attorney for Claimant.

Filed July 8th, 1905.

In the District Court of the United States for the District of

IdahOy Southern Division.

In the Matter of H. GElSAiS,

A Bankrupt.

Order Disallowing Claim as Preferred Claim and Admitting

Claim as Common Claim.

At Blackfoot, Idaho, in said District, on the 8th day

of July, 1905.
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Upon the stipulation heretofore entered into, being* an

agreed statement of facts submitted to me, as referee,

and filed herein, upon the claim of the Commercial Na-

tional Bank, a; corporation against said estate:

It is ordered, after consideration, that said claim be

and the same is hereby disallowed as a preferred or se-

cured claim against said estate, and the same is hereby

admitted solely as a common or unsecured claim, and is

to be so listed by the trustee in said case.

GiEOROEi F. GAiGON,
""*"

Referee in Bankruptcy.

Filed July 8th, 1906.

[Title of Court and Cause.]

Petition to Referee for Review.

To George F. Gagon, Esqr., Referee in Bankruptcy:

Your petitioner respectfully shows

That your petitioner is a creditor of Harry Gesas, the

above-named bankrupt.

That on the 8th day of July, A. D. 1905, an order, a

copy of which is hereto annexed, was made and entered

herein.

That such order was and is erroneous in that you dis-

allowed petitioner's claim as a secured claim.

That said order was and is erroneous in that you

failed to recognize petitioner's lien on that certain stock

of general merchandise, particularly set forth and de-

scribed in petitioner's claim and in the agreed state-

ment of facts herein.^
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That said order was and is erroneous, in this, that

said lien should have been recognized and given full

force and effect, and said claim should have been al-

lowed as a secured claim, and the proceeds from the sale

of said merchandise, or so much thereof as necessary,

ordered applied in payment of said claim.

Wherefore your petitioner, feeling aggrieved because

of such order, prays that the same may be reviewed, as

provided in the bankruptcy law of 189t8 and General

Order XXVII.

Dated July 10th, A. D. 1905.

(Signed) OO'MiMERCIAlL NAT'L. BANK OF

ST. ANTHONIY.

By JOHN D. C. KRUGER)
Its Cashier.

Filed July 10th, 1905.

(Petition duly verified.)

In the District Court of tJw United States for the District of

Idaho,

IN BANlKRiUPTGY.

No
In the Matter of HARRY GESAiS,

Bankrupt.

Referee's Certificate on Review.

To the Honorable JAMIES H. BEATTY, District Judge:

I, George F. Gagon, the referee in bankruptcy in

charge of this proceedings, do hereby certify:

That on the 13th day of March, A. D. 1905, the Com-

mercial National Bank of St. Anthony, filed with the
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referee herein a secured claim against the above-men-

tioned bankrupt, for the sum of nine hundred five (905)

dollars and interest thereon at the rate of twelve per

cent per annum from the 1st day of December, A. D.

1904.:

That thereafter, the Utah Association of Credit Men,

the trustee of the property of the said bankrupt, ob-

jected to the allowance of the said claim as a secured

claim.

That on the 8th day of July, A. D. 1905, a hearing of

said matter was had ibefore me, said referee, at Black-

foot, Bingham Clounty, State of Idaho, Caleb Jones,

Esqr., representing the said Commercial National Bank

of St. Anthony, and Jno. W. Jones, Esqr., representing

the said trustee.

That, in the course of such proceedings, an order, a

copy of which is annexed to the petition hereinafter re-

ferred to, was made and entered on the 8th day of July,

A. D. 1905.

That on the l^th day of July, A. D. 1905, the said

Commercial National Bank of St. Anthony, in such pro-

ceedings, feeling aggrieved thereat, filed a petition for

a review, which was granted.

That, the order herein complained of, was made upon

an agreed statement of facts, a copy of w^hich I hand up

herewith.:

That the question presented on this review is: Is the

Commercial National Bank of St. Anthony, under the

facts agreed upon, entitled to a banker's lien, under the

provisions of section 3448 of the Revised Statutes of
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Idaho, of 1887, on that certain stodk of general merchan-

rise mentioned in said stipulation, and should the pro-

ceeds of the sale of said merchandise, or so much there-

of as may be necessary, be applied in payment of said

claim, as a secured claim thereon,.

I hand up herewith, for the information of the Judge,

the following papers:

A certified copy of the record-book of this proceeding;

The petition on which this certificate is granted;

An agreed statement of the facts in this proceeding

(Oer. Copy);

All other papers filed with me herein which are perti-

nent to this review.

Dated this July 12th, A. D. 1905.

Respectfully submitted,

G^EO. P. GAGON,
Eleferee in Bankruptcy.

[Endorsed] : No. 194. In the District Court of the

United States for the District of Idaho. In the Matter

of Harry Gesas, Bankrupt. Rieferee's Certificate on Re-

view. Filed this 18th day of July, A. D. 1905. A. L.

Richardson, Clerk.'

In the District Court of the United States for the District of

Idaho,

In the Matter of HARRiY GEISAS, ^

Bankrupt.
|

Decision.

BElAfTTY, J.—^This cause was presented upon full

oral argument, but counsel then asked a short time in
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which to file briefs. Havings waited beyond the time

requested and hearing- nothing further, I conclude to

consider and decide the question involved upon the ar-

guments made..

The Commercial National Bank of St. Anthony, Idaho,

tiled with the referee its proof for the sum of fM5 as

a preferred claim under the Idaho statute providing a

banker's lien. The referee having refused to allow it

as a preferred claim, this appeal is taken to review his

order. From the record and the stipulation of facts,

it appears that on May 16, 1904, the bankrupt executed

to the bank his note for |1,000 for borrowed money,

which after the deduction of payments amounted to the

sum of |905 on the 11th day of March, 1905, when

proof thereof was made; that on December 20, 1904,

the bankrupt transferred to the bank possession of his

stock of goods of over the value of $10,000, with the un-

derstanding that the bank should retain possession

thereof and sell the same at retail prices, under said

bankrupt's direction, until the proceeds of such sales

were sufficient to pay the said indebtedness; that the

bank held such possession in conjunction with the First

National Bank of St. Anthony; that all the proceeds

of sales were turned over to said First National Bank

to apply on its claim agmnst said bankrupt; that on

said 20th day of December said bankrupt also exe-

cuted to said Oommercial National Bank his chattel

mortgage upon said goods to secure the bank's said

claim, but that under this mortgage the bank makes

no claim; that on December 1, 1904, a petition in bank-
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ruptcy was filed against said bankrupt, alleging that

on December 19 said bankrupt had given preferences

to various parties by executing chattel mortgages on

his goods, and that on January 14, 1905, he was adju-

dicated a bankrupt. In his answer to the petition of

his creditors the bankrupt admitted that he had given

preferences to some of his creditors and that under the

law he was insolvent.

That matter involved is the construction of section

3149, Idaho Rev. Stat., which is

"Aj banker has a general lien, dependent on posses-

sion, upon all property in his hands, belonging to a cus-

tomer, for the balance due him from such customer in

the course of the business."

This statute seems chiefly to be but a statement in

statutory form of the laws upon this subject, as gener-

ally recognized. It is generally that bankers have liens

upon any securities or property coming into their pos-

session in the usual course of banking business, for the

payment of any indebtedness due thera from the owner

or depositor of such securities. This rule is subject to

modifications, which may be illustrated by quotations

from Keynes vs. Dumont, ISO' U. S. 354. Quoting from

other authorities, it is said, 390:

'^A general lien does arise in favor of a bank or

banker out of contract, expressed or implied, from the

usage of the business, in the absence of anything to

show a contrary intention. It does not arise upon se-

curities accidentally in the possession of the bank, or

not in its possession in the course of its business as
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such, nor where the securities are in its hands under

circumstances, or where there is a particular mode of

dealing, inconsistent with such general lien A
banker's lien .... ^ordiarily attaches io favor of the

bank upon the securities and moneys of the customer

deposited in the usual course of business, for advances

which are supposed to be made upon their credit.' ....

^Here, then/ . . . . ^is the true principle upon which

this, as well as all other banker's liens, must be sus-

tained, if at all. There must be a credit given upon the

credit of the securities, either in possession or in ex-

pectancy.' "

From the foregoing, two principles may be deduced:

The securities upon which liens may be maintained must

be deposited in the regular course of the banking busi-

ness, in w^hich also is implied, I think, that they must

be of the character or class usually dealt in or deposited

in banks in the course of their usual banking business,

and the debt must have been incurred upon the faith

of such securities actually delivered or promised. Those

rulings are based upon the general law upon the sub-

ject or upon special statutes. It may be doubted that

each of these principles is involved in the Idaho stat-

ute. It says that the lien is dependent upon possession

by the banker of any of his customer's property. The

debt or loan may be made without the possession or

promise of possession of any of the customer's property

and in no way be made upon its credit, but when such

property comes into the possession of the bankers, his

lien immediately attaches. An exception is when pos-
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session is given for some special purpose the property

can be applied only to that purpose. Keynes vs. Du-

mont, ante, and Armstrong vs. Chemical Nat. Bank, 6

L. R. A. 226.

But I think this statute limits the matters referred

to therein to those which occur in the usual course of

banking business. While it says all property of the

customer, it means all such property as in the usual

course of banking business banks are in the habit of

dealing in, or in taking on deposit, or for collection, or

otherwise, such as notes, bonds, stocks and other choses

in action, the possession of which is consistent with the

usual course of banking business and which the bank

can conveniently have. I doubt that it applies to the

possession of stocks of merchandise or of livestock or

of other cumbersome property which cannot con-

veniently pass into the actual possession of the bank,

or such as it does not usually deal in. It is not doubted

that, independent of the statute in question, all such

property may be transferred to the possession of a bank

as security for its claims, when it is not in contraven-

tion of some law.

This brings us to a consideration of the question

whether the transfer of the merchandise to the bank

is in violation of the statute on bankruptcy. That the

chief object of the law is the disposal of the bankrupt's

estate to all his creditors in like proportion, is too well

understood to demand discussion. With such object in

view, all transfers of property made to hinder or delay

creditors, or preferences made to anj^, and all judg-
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ments, attachments or other liens obtained through

legal proceedings, made within four months of bank-

ruptcy, are set aside. Certain statutory liens, as me-

chanics' and others, are protected. Sb, also, is this

banker's lien, as provided by said Idaho statute, pro-

tected upon whatever property the statute means to

include within its terms. So, also, are conveyances and

transfers made "in good faith and for a present fair

consideration." But does the transfer in question come

within the protection of the statute either as a lien or

as a transfer? I have already said that I do not think

that it is the kind of property which the Idaho statute

contemplates in providing a banker's lien. If, however,

that statute does mean, as contended by the bank, that

this lien covers any kind of property which by any

means passes into the possession of the bank, then I

am wrong in my construction, and the bank has a lien

upon this property which would be protected even un-

der the bankruptcy statute.

Having held that the bank has no lien upon this prop-

erty leaves but the question whether the transfer of it

was such as can be sustained. It was made when the

bankrupt was in fact insolvent under the law and as

he subsequently admitted. It was made at the time

he was making other like transfers of his property and

for a like purpose and but about ten days prior to the
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filingf of a petition by his creditors asking that he be

adjudicated a bankrupt, which was done in a short

time after. Also this transfer was evidently made for

the purpose of securing to the bank and the other bank

named, the payment of their debts, and thus giving

these tw^o creditors a preference over the other cred-

itors. All these facts considered were sufficient to put

the bank upon its guard and to have, at least, suggested

to it a suspicion of the insolvency of its debtor. But

admitting that the transfer was made in good faith upon

the part of the bank, it was without any present con-

sideration whatever, and in that is obnoxious to the

law.

I therefore must find, as I now do, that the order of

the referee in this matter was correct, as I believe I

have generally found his conclusions, and the same is

affirmed.

Dated at Boise, Idaho, January 5, 1906.

[Endorsed]: No. 149. In the District Court of the

United States for the District of Idaho. In the Matter

of Harry Gesas, Bankrupt. Decision. Filed January

6, 1906. A. L. Kachardson, Clerk.,
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In the District Court of the United States for the DistiHet of

Idaho.

INi BANKRUPTCY.

In the Matter of HARRY GESAS, "|

Bankrupt,
j

Petition to Revise in Matter of Law.

To the Honorable, the Judg'e of the District Court of the

United States, for the District of Idaho,

Your petitioner respectfully shows: That it is a Na-

tional Banking corporation organized and existing under

and by virtue of the National Banking act of the United

States; that its principal place of business is at St.

Anthon^^, Fremont County, State of Idaho, and that it

is a creditor of the said Harry Gesas, a bankrupt, who

was so adjudged by the said District Court of the United

States, for the District of Idaho, on the 4th day of Jan-

uary, 1905.

That after such adjudication, the following proceed-

ings were had in the case of the said bankrupt: On the

3d day of March, 1905, the said Commercial National

Bank of St. Anthony, filed with the referee in bank-

ruptcy of the said matter a secured claim against the

above-named bankrupt, for the sum of nine hundred

five dollars, and interest thereon at the rate of twelve

per cent per annum from the 1st day of December, 1904

;

that thereafter the Utah Association of Credit Men,

the trustee of the property of the said bankrupt, ob-
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jected to the allowance of the said claim as a preferred

claim; that on the 8th day of July, 1905, a hearing of

the said matter was had before the said referee, at

Blackfoot, Bingham County, State of Idaho, Caleb

Jones, Eisq., appearing; for the said Commercial Na-

tional Bank of St. Anthony and John W. Jones, Esq.,

appearing in behalf of the said trustee; that thereafter

on the said 8th day of July, 1906, the said referee made

the following order in the premises, to wit:

"/w. the District Court of the United States for the Dis-

trict of Idaho, Southern Division,

In the Matter of HARRlY CESAS,

Bankrupt.
^

At Blackfoot, Idaho, in said District, on the 8th day

of July, 1905.

Upon the stipulation heretofore entered into, being

an agreed statement of the facts submitted to me as

referee, and filed herein, upon the claim of the Commer-

cial National Bank, a corporation, against said estate.

It is ordered, after consideration, that the said claim

be and the same is hereby disallowed as a preferred or

secured claim against said estate, and the same is

hereby admitted solely as a common or unsecured claim,

and it to be so listed by the trustee of said estate.

CEORiGEI n. G^AGON,

Referee in Bankruptcy."

That on the 12th day of July, 1905, the said matter

was on petition of the said Commercial National Bank
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of St. Anthony, certified by the said referee to the Hon-

orable James H. Beatty, District Judge, for review, to-

gether with all papers pertinent to the said matter;

that on the 21st day of December, 1905, Caleb Jones,

Esq., appearing for the said Clommercial National Bank

of St. Anthony, and Messrs. Thomas & Maycock appear-

ing in behalf of the said trustee, orally argued the mat-

ter before the said Honorable James H. Beatty, Dis-

trict Judge, in the District Court of the United States

for the District of Idaho; that on the 5th day of Jan-

uary, 1906, an order was made by the said Honorable

James H. Beatty, District Judge of said Court, and en-

tered therein, affirming! the order of the said referee

hereinbefore set out, thereby erroneously disallowing

the said claim of the said Commercial National Bank

of St. Anthony, as a preferred or secured claim; a copy

of the said order or decision is hereto annexed.

That the said order or decision was erroneous in mat-

ter of law in that, by affirming the order of the said

referee the said Commercial National Bank of St. An-

thony, Avas denied the right to a banker's lieu, under

the provision of section 3448 of the Revised Statutes of

Idaho of 1887, on that certain stock of goods mentioned

in said order; the said court further erred by not re-

versing the said order of the said referee, and allowing

the said claim of the Commercial National Bank of St.

Anthony, as preferred or secured claim, and directing

the said trustee to pay to the said Commercial National

Bank of St. Anthony the proceeds of th« sale of said
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stock of goods, or so much thereof as would be neces-

sary for the full payment of the said claim.

Wherefore, your petitioner feeling aggrieved because

of such order of the said Honorable James H. Beatty,

District Judge of said court, asks that the same be re-

vised in the matter of law by your Honorable Court,

as provided in section 24-b of the Bankruptcy Law of

1898 and the rules and practice in such case provided.

THEi OOMMEiRlCIAL NAiTIONAL BANK OF

SIT. ANiTHOlNlY,

By JOHN D. C. KE/UGER,

Cashier.

State of Idaho,

County of Fremont,—^ss.

I, John D. C. Kruger, am an officer of the said Com-

mercial National Bank of St. Anthony, to wit, its cash-

ier the petitioner mentioned and described in the fore-

going petition, and I do make solemn oath that the

statement of facts therein contained are true accord-

ing to the best of my knowledge, information and be-

lief.

JOHN D. C. KRUGER.

Subscribed and sworn to before me this 13th day of

January, A. D. 1906.

[Seal] HIRAM G. FULLER,

Notary Public.
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In the District Court of the United States for the District of

Idaho.

In the Matter of HARiKIY GESiASi,

Bankrupt.

Decision.

BEATTY, J.—^This cause was presented upon full or

oral argument, but counsel then asked a short time in

which to file briefs. Having waited beyond the time

requested and hearing nothing further, I conclude to

consider and decide the question involved upon the ar-

guments made.

The Commercial National Bank of St. Anthony, Idaho,

filed with the referee its proof for the sum of |90'5.O0

as a preferred claim under the Idaho Statute providing

a banker^s lien. The referee having refused to allow

it as a preferred claim, this appeal is taken to review

his order. From the record and the stipulation of facts,

it appeared that on May 16th, 1904, the bankrupt exe-

cuted to the bank its note for |l,0O0.O0i for borrow^ed

money, which after the deduction of payments amounted

to the sum of 1905.00 on the 11th day of March 1905,

when proof thereof was made; that on December 2'Oth,

1904, the bankrupt transferred to the bank possession

of his stock of goods of over the value of $10,000.00 with

the understanding that the bank should retain posses-

sion thereof and sell the same at retail prices under

said bankrupt's direction, until the proceeds of such
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sales were sufficient to pay the said indebtedness; that

the bank held such possession in conjunction with the

First National Bank of St. Anthony; that all the pro-

ceeds of sales were turned over to said First National

Bank to apply on its claim against said bankrupt; that

on said 20th day of December said bankrupt also exe-

cuted to said Commercial National Bank its chattel

mortgage upon said goods to secure the bank's said

claim, but that under this mortgage the bank makes

no claim; that on December 31st, 1904, a petition in

bankruptcy was filed against said bankrupt, alleging

that on December 19, said banlirupt had given prefer-

ences to various parties by executing chattel mortgages

upon his goods, and that on January 14th, 1905, he was

adjudicated a bankrupt. In his answer to the petition

of his creditors the bankrupt admitted that he had given

preferences to some of his creditors and that under the

law he was insolvent

The matter involved in the construction of section

3449, Idaho Rev. Stat., which is:

,^'A banker has a general lien dependent on possession,

upon all property in his hands, belonging to a customer,

for the balance due to him for such customer in the

course of the business."

This statute seems chiefly to be but a statement in

statutory form of the law upon this subject, as gener-

ally recognized. It is generally, that bankers have liens

upon any securities or property coming into their pos-

session, in the usual course of banking business, for

the payment of any indebtedness due them from the
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owner or depositor of such securities. This rule is sub-

ject to modifications, which may be illustrated by quo-

tations from Keynes v. Dumont, 130 U. S. 354. Quoting

from other authorities, it is said, 390:

*^A general lien does arise in favor of a bank or banker

out of contract expressed, or implied from the usage of

the business, in the absence of anything to show a 'con-

trary intention. It does not arise upon securities acci-

dentally in the possession of the bank or not in its pos-

session in the course of its business as such, nor where

the securities are in its hands under circumstances, or

where there is a particular mode of dealing, inconsistent

with such general lien A banker's lien .... or-

dinarily attaches in favor of the bank upon securities and

laoneys of the customer deposited in the usual course

of business for advances which are supposed to be made

upon their credit Here, then, .... is the true

principle upon which this as well as other bankers' lien«,

must be sustained, if at all. There must be a credit

given upon the credit of the securities either in posses-

sioi. or in expectancy."

From the foregoing, two principles may be deduced:

The securities upon which liens may be maintained must

be deposited in the regular course o»f 'the 'banking busi-

ness, in which also is implied, I think, that they must

be of the character or class usually dealt in or deposited

in banks in the course of their usual banking business,

and the debt must have been incurred upon the face of

such security actually delivered or promised. Those

rulings are based upon the general law upon the subject
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or upon special statute. It may be doubted that each

of these principles is involved in the Idaho Sitatute. It

says that the lien is dependent upon possession by the

banker of any of this customer's property. The debt or

loan may be made without the possession or promise of

possession of any of the customer's property and in no

way be made upon its credit but when such property

comes into the possession of the banker, his lien imme-

diately attaches. Aai exception is when possession is

given for some special purpose the property can be ap-

plied only to that purpose. Reynes vs. Dumont, ante,

and Armstrong vs. Chemical Nat. Bank, 6 L. EL A. 226.

But I think this statute limits the matters referred to

therein to those which occur in the usual course of bank-

ing business. While it says all property of the customer

it means all such property as in the usual course of bank-

ing business banHiS are in the habit of dealing in,

or in taking on deposit, or for collection, or otherwise,

such as notes, bonds, stocks and other choses in action,

the possession of which is consistent with the usual

course of hanking business and which the bank can con-

veniently have. I doubt that it applies to the posses-

sion of stocks of merchandise or of live stock or of other

cumbersome property which cannot conveniently pass

into the actual possession of the bank or such as it does

not usually deal in. It is not doubted that, independent

of the statute in question, all such property may be

transferred to the possession of a bank as security for

its claims, when it is not in contravention of some law.
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This brings us to a consideration of the question

whether the transfer of the merchandise to the bank is

in violation of the statute on bankruptc}^ That the

chief object of the law is the disposal of the bankrupt's

estate to all his creditors in like proportion, is too well

understood to demand discussion. With such object in

view all transfers of property made to hinder or delay

creditors, or preferences made to any, and all judg-

ments, attachments or other liens obtained through

legal proceedings, made within four months of bank-

ruptcy, are set aside. Certain statutory liens, as

(Mechanics' and others, are protected. So also is this

banker's lien, as provided by said Idaho Statute, pro-

tected upon whatever property the statute means to in-

clude within its terms. So also are conveyances and

transfers made "in good faith and for a present fair

consideration." But does the transfer in question come

within the protection of the statute either as a lien or

as a transfer? I have already said that I do not think

that it is the kind of property which the Idaho Statute

contemplates in providing a banker's lien. If, however,

that statute does mean, as contended by the bank, that

this lien covers any kind of property which by any

means passes into the possession of the bank, then I am

wrong in my construction, and the bank has a lien upon

this property which would be protected even under the

•bankruptcy statute.

Having held that the bank has no lien upon this prop-

erty leaves but the question whether the transfer of it

was such as can be sustained. It was made when the
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'bankrupt was in fact insolvent under the law and as

he subsequently admitted. It was made at the time he

was making other like transfers of his property and for

a like purpose and but about ten days prior to the filing

of a petition by his creditors asking that he be ad-

judicated a bankrupt, which was done in a short time

after. Also this transfer was evidently made for the

purpose of securing to the bank and the other bank

named, the payment of their debts, and thus giving these

two creditors a preference over the other creditors.

All these facts considered were sufficient to put the

bank upon its guard and to have, at least suggested to

it a suspicion of the insolvency of its debtor. But ad-

mitting that the transfer was made in good faith upon

the part of the bank, it was without any present con-

sideration whatever, and in that is obnoxious to the

law.

I therefore must find, as I now do, that the order of

the referee in this matter was correct, as I believe I have

generally found his conclusions, and the same is af-

firmed.

Dated at Boise, Idaho, January 5th, 1906.

[Endorsed] : No. 194. In the District Court of the

United States for the District of Idaho. In the Matter

of Harry Gesas, Bankrupt. Petition to Eevise in Mat-

ter of Law. Filed 15th day of January, 1906. A. L.

Elichardson, Olerk. Caleb Jones, Attorney for Peti-

tioner.
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In the District Cmiri of the United States for the District of

Idaho.

INI BANKRUPTCY.

In the Matter of HARRY GEiSAS,

Banlvrupt.

Order of District Court Allowing Petition for Revision in Mat-

ter of Law-

Whereas, application has been made for revision in

matter of law by the Circuit Oourt of Appeals of the

Ninth Circuit of the United States of the order entered

herein on the 5th day of January, A. D. 1906, and the

Oourt being satisfied that the question there determined

is one of which revision may be asked, as provided in sec-

tion 24-b of the bankruptcy law of 1898, and that the

application should be granted; on motion of Caleb Jones,

Esquire, attorney for the petitioner.

It is ordered: That the order of this Court made and

entered herein on the 5th day of Januarj^, A. D. 1906,

be revised in matter of law by the Circuit Court of Ap-

peals of the Ninth 'Circuit of the United States, as pro-

vided by section 24-b of the bankruptcy law of 1898, and

the rules and practices of that Court.

That the clerk within thirty days from this date pre-

pare, at the expense of the petitioner, a certified copy

of such order and of the record of this case pertinent

to such order, and file the same with the clerk of such

Circuit Court of Appeals.
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Witness, the Honorable JAIMESi H. BEATTY, Judge

of said Oourt, and the seal thereof at the City of Boise,

in said District, on the 15th day of January, A. D. 1906.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 194. In the District Cburt of the

United States for the District of Idaho. In the matter

of Harry Gesas, Bankrupt. Order of District Court Al-

lowing Petition for Revision in M'atter of Law. Filed

15th day of January, 19G6. A. L. Richardson, Clerk.

Cialeb Jones, Attorney for Petitioner.

In- the District Court of the United States for the District of

f Idaho.

In the Matter of HARRY GElSASi,

Bankrupt.

Clerk's Certificate to Transcript.

I, A. L. Richardson, Clerk of the District Court of the

United States, for the District of Idaho, do hereby cer-

tify that the above and foregoing transcript of pages

from 1 to 26, inclusive, contain true and correct copies

of the^ referee's certificate on review, decision, petition

to reAdse in matter of law, order of Ck)urt allowing peti-

tion for revision in matter of law, and clerk's certificate,

in the above-entitled cause.

I further certify that the cost of the record herein

amounts to the sum of |12.70, and that the same has

been paid by the petitioner.
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Witness my hand and the seal of said District Court

aflSxed at Boise, Idaho, this 23d day of January, A. D.

lOOGJ

[Sleal] A. L. RIOHiARID'SON,

Oerk.

[Endorsed] : No. 130a United States Circuit Court of

Appeals for the Ninth Circuit. In the Matter of Harry

Gesas, Bankrupt. The Commercial National Bank of

Sit. Anthony, Petitioner. Petition for Revision from

United States District Court for the District of Idaho.

Filed January 27, 1906.

F. D. MONOKTON,
Clerk.
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STATEMENT OF THE CASE.

On the 31st day of December, 1904, a Petition in

Bankruptcy was filed in the District Court of the United

States for the District of Idaho, against Harry Gesas,

who was thereafter, on the 14th day of January, 1905,

adjudged to be a bankrupt. That on the i6th day of

May, 1904, the Commercial National Bank of St. An-

thony, the petitioner herein, loaned to the said Harry

Gesas one thousand dollars, taking therefor his pro-

missory note, on which the said Harry Gesas made some

small payments, leaving a balance due thereon on

December ist, 1904, of nine hundred five dollars, draw-

ing interest at the rate of twelve per cent per annum;

that on the 20th day of December, 1904, the said bank

came into possession, in the course of its business with

the said Harry Gesas, who was at the time the customer

of said bank, of a stock of general merchandise be-

longing to the said Harry Gesas, valued at about ten

thousand dollars, with the understanding that it was to

retain the possession of said merchandise and sell the

same at usual retail sales under the said Gesas' direc-

tion; the said bank continued in possession of the said

property until the ist day cf January, 1905, when on

the demand of the United States Marshal for the Dis-

trict of Idaho, while acting in his official capacity and



under the orders of the said District Court, the said pro-

perty was delivered to him, and by him to the Trustee

of said estate of Harry Gesas, bankrupt. That thereaf-

ter on the 13th day of March, 1905, the said bank duly

filed with the Referee in Bankruptcy its proof for the

said sum of nine hundred five dollars and interest,

as a preferred or secured claim, alleging that by reason

of Section 3448 of the Revised Statutes of Idaho of

1887, said bank had a lien on the said merchandise; that

on the loth day of June, 1905, the Referee in Bankrupt-

cy disallowed said claim as a secured claim, and allowed

said claim as a general claim. The order of the Referee

was duly certified to the said District Court for review,

and the said Court affirmed the said order, and the

same is now before this court for a final hearing and

decision.

SPECIFICATIONS OF ERROR.

The Referee in Bankruptcy and the learned Judge of

the District Court, erred, in failing to recognize the lien

of the said Commercial National Bank of St. Anthony,

the petitioner herein, given to it by the laws of the

State of Idaho, and disallowing said claim as a secured

claim.

ARGUMENT.

In taking up the argument ol this case, I first desire

to call the Court's attention to Chapter Six of the Re-

vised Statutes of Idaho of 1887, which is as follows,

to-wit:
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CHAPTER VI.

Other Liens.

Section
3440. Lien of seller of real property.
3441. When transfer of contract waives

lien.

344?. Extent of seller's lien.

34i3. Lien of seller of personal property.

Section
8445. Lieu of services.
3446. Liens on personal property.
3447. Lien of frtctor.
3448 Bankers lien.
3449. Mechanic's lien.

3444. Purchaser's lien on real property.

Section 3440. One who sells real property has a

vendor's lien thereon, independent of possession, for

so much of the price as remains unpaid and unsecured

otherwise than by the personal obligation of the buyer.

Sec. 3441. Where a buyer of real property gives

to the seller a written contract for payment of all or

part of the price, an absolute transfer of such contract

by the seller waives his lien to the extent of the sum

payable under the*contract, but a transfer of such con-

tract in trust to pay debts, and return the surplus, is

not a waiver of the lien.

Sec. 3442. The liens of vendors and purchasers of

real property are valid against every one claiming un-

der the debtor, except a purchaser or incumbrancer in

good faith and for value.

Sec. 3443. One who sells personal property has a

specific lien thereon, dependent on possession, for its

price, if it is in his possession when the price becomes

payable, and may enforce his lien in like manner as if

the property was pledged to him for the price.

Sec. 3444. One who pays to the owner any part ot

the price of real property, under an agreement for the

sale thereof, has a special lien upon the property, inde-

pendent of possession, for such part of the amount paid

as he may be entitled to recover back, in case of a fail-

ure of consideration.



Sec. 3445. Every person who, while lawfully in

possession of an article of personal property, renders

any service to the owner thereof, by labor or skill, em-

ployed for the protection, improvement, safe keeping,

or carriage thereof, has a special lien thereon, depend-

ent on possession, for the compensation, if any, which

is due him from the owner of such service, and livery

or boarding or feed stable proprietors, and persons

pasturing horses, or stock, have a lien, dependent on

possession for their compensation in caring for, board-

ing, feeding, or pasturing such horses or stock.

Sec. 3446. A person who makes, alters, or repairs

any article of personal property, at the request o^ the

owner, has a lien on the same for his reasonable charges

for work done and materials furnished, and may retain

possession of the same until the charges are paid. If

not paid within two months after the work is done, the

person may proceed to sell the property at public auc-

tion, by giving ten days' public notice of the sale by

advertising in some newspaper published in the county

in which the work was done; or, if there be no newspa-

per published in the county, then by posting up notices

of the sale in three of the most public places in the town

where the wc k was done, for ten days previous to the

sale. The proceeds of the sale must be applied to the

discharge of the lien and the cost of keeping and selling

the property; the remainder, it any, must be paid over

to the owner thereof.

Sec. 3447. A factor has a general lien, dependent

on possession, for all that is due to him as such, upon

all articles of commercial value that are intrusted to



him by the same principal.

Sec. 3448. A banker has a general lien, dependent

on possession, upon all property in his hands, belong-

ing to a customer, for the balance due to him from such

customer in the course of the business.

Sec. 3449. The liens of mechanics, for materials

and services upon real property, are regulated by the

Code of Civil Procedure.

It will be noticed that Section 3448 of said Chapter

gives to a banker a general lien, dependent on posses-

sion, upon all property on his hands, belonging to a

customer, for the balance due him from such cus-

tomer in the course of the business. Under this

section the petitioner herein asserts its claim. The

District Court rested its decision upon the meaning of

this section and for that reason I will first discuss its

meaning. I think that the court erred when it attempt-

ed to apply the rules for the interpretation of contracts,

to the interpretation of this section of the Idaho Stat-

utes. This section says that a banker has a "general

lien, " the meaning of the terms "general lien, "
it is

defined by Section 3327 of the Revised Statutes of Ida-

ho of 1887, as follows, to-wit: "A general lien is one

which the holder thereof is entitled to enforce as secur-

ity for the performance of all the obligations, or all

of a particular class of obligations, which exist in his

favor against the owner of the property." See also

"Words & Phrases" Vol. 4, Page 3073. In Kent's Com-

mentaries page 634, the following language is used:

"A general lien is the right to retain the property of

another for a general balance of accounts; but a parti-



cular lien is a right to retain it only for a charge on ac-

count of labor employed or expenses bestowed upon the

identical property detained. " It does seem to me that

the learned Judge of the District Court was in error

when he stated as a principal, applicable to this statute,

that the debt in order to be a lien must be incurred up-

on the face of the security actually delivered or pro-

mised, see page 24 of Record. This would be a spe-

cial or particular lien, and not a general lien. Having

called the court's attention to the terms ''general lien,
"

'

I would now direct its attention to the meaning of the

terms ''all property," "all," is one of the most compre-

hensive words that can be found in the English lail-

' giiage, and when used in conjunction with the word

property, would certainly include both real and personal.

Section 16 of the Revised Statutes of Idaho of 1887,

Subdivision I, defines the meaning of the word proper-

• ty, as follows:

-*'* 'The following words also have, in the Revised Stat-

^ iites, the signification attached to them in this section,

unless otherwise apparent from the context:

'

li "The word 'property* includes both real and

personal property.

"

In examining the chapter on liens supra, it

will be seen that the legislature used the term

property advisedly and intended to give to it the mean-

ing above defined. It is certainly not apparent that any

other meaning was intended from the context. Havitig

given some attention to the meaning of particular

words in the section 3448, I would now ask the court

to interpret it in accordance with rules of interpretation



of statutes that have received the approbation of ages.

Take for instance the rules laid down by Blackstone in

his commutaries Book i, page 59-61. First: "Words

are generally to be understood in their usual and most

known signification; not so much regarding the propri-

ety of grammar, as their general and popular use."

Taking the word ' 'general
'

' in the above statute cer-

tainly this word in its common acceptation when used

in connection with the word ''lien" is in direct opposi-

tion to the word "special" or "particular." Taking

the words "all property" as used in the said statute,

in their usual and most known signification, and simply

ask the question, is it possible that they could mean

particular property only? To illustrate, a banker could

not maintain alien on a herd of sheep coming into, his

possession for the balance due him from a customer, in

in the course of business, because sheep are not includ-

ed in the terms "all property," but, under the ruling

of the learned Judge of the District Court, the customer

could have disposed of the herd of sheep and received

therefor a promissory note, and have deposited the note

with the bank, then the bank would have a lien on the

note, because notes are included in the terms "all pro-

perty.
'

' It seems to me that the language is so plain

that there is absolutely no room for construction, even

laying aside the provisions of the Idaho Statutes defin-

ing the exact meaning of the words used.

Second. "If words happen to be still dubious, we may

establish their meaning from the context, with which it

may be of singular use to compare a word or a sentence

whenever they are ambiguous, equivocal, or intricate.



I say that an examination of this chapter will show that

the Legislature used the words in section 3448 advised-

ly, for the terms "personal property" and ''real pro-

perty" are used in a manner that give them an unmis-

takeable meaning and that meaning conforms to the

ordinary and usual signification of the terms and in ac-

cordance with our own statutory definition.

Third. "As to the subject matter, words are always

to be understood as having a regard thereto, for that is

always supposed to be in the eye of the legislator, and

all his expressions directed to that end." Judge

Knowles, of the District of Montana, in discussing

Statutory liens in the case of Gilchrist et al. v. Helena

Hot Springs & Smelter R. Co., in 58 Fed. 71 1, says: "A
lien is a security, and, in case like the one at bar, is given

by law to secure the payment of money. It is as much a

security as a mortgage, which is given by contract, " the

term "lien" has been variously defined but at all times

I think harmoniously, and includes all cases in which

property is charged with the payment of debt. The

subject matter of Section 3448 is so plain "that he who

runs may read. " The object was to secure payment

of money to a banker, in preference to other classes of

people. Does this statute accomplish that object, by

taking the terms used therein in their ordinary accepta-

tion?

Fourth "The most universal and effectual way of

discovering the true meaning of a law, when the words

are dubious, is by considering the reason and spirit of

it, or the cause that moved the legislature to enact it'*

I contend that Section 3448 was enacted for the sole
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purpose of giving to banks SECURITY, not on a par-

ticular kind of property, for the statute did not attempt

to designate a particular kind of property, but has ex-

pressly and forcibly stated that it was to include ''all

property.
'

' The statute was enacted to secure the en-

forcement of the liabilities of the customers of a bank,

to tie their property in the hands of a bank to any debt

or claim that the bank might hold against them, in the

course of their business. There was no quibbling over

the kind of property at the time of the enactment of

this statute, SECURITY was the object. In my hum-

ble judgment, in the interpretation of this statute, the

object of its enactment should be kept in view, so as to

give effect to the end of its enactment, to-wit, SECUR-
ITY TO BANKERS, even beyond that enjoyed by

other classes of people. The wisdom of such a law

might be questioned, but its meaning is too plain for

construction. It is certainly within the power of a state

legislature to enact such a law, and if it is wrong in

principal that body alone should repeal it.

In the very well considered case of Bourland vs.

Hildreth, 26 California Reports, Justice Shafter states,

on pages 180 to 183, of the opinion of the court, that,

"The great object, with reference to which all the

rules and maxims that govern the interpretation of stat-

utes. Constitutions, and other written instruments have

been framed, is to discern the true intent of their au-

thors, and when that intent has been ascertained, it be-

comes the duty of the Court to give effect to it, what-

ever may be the convictions of the Judges as to its wis-

dom, expediency, or policy.
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One of the cardinal rules of interpretation referred to

is, that in the absence of ambiguity no exposition shall

be made which is opposed to the express words of the

instrument. "Speech is the index of the mind, and

that exposition which corrupts the text is accursed.''

(Broom, 396.) Whei an Act is conceived in clear and

precise terms -when the sense is clear and manifest and

leads to nothing absurd, there can be no reason to re-

fuse the sense which it naturally presents to the mind.

To go elsewhere in search of conjecture in order to re-

strain or limit the instrument, would be but to elude its

force. If Courts were at liberty to search for foreign

reasons to maintain what was not to be found in any

just sense of the words used, then a statute or Consti-

tution might be used for the accomplishment of a pur-

pose which it was the intention of the lawgiver to

discountenance and withstand. (Smith's *Com. [181]

688; 7 Mass. 524.) A writer on American law says:

''When the meaning is satisfactorily perceived and

understood, there is no room for a liberal or strict, or

large or narrow, or other construction, than according

to the meaning. "
(6 Dane's Ab. 600.)

The Supreme Court of the United States has held

that where a law is plain and unambiguous, whether it

be expressed in general or limited terms, its authors

must be intended to mean what they have plainly ex-

pressed, and consequently no room is left for construc-

tion. (7 Cranch, 52.) Mr. Dwarris lays down the

rule thus: "Though the judges are to explore the in-

tentions of the legislature, yet the construction to be

put upon an Act of Parliament must be such as is war-



11

ranted by, or at least not repugnant to, the words of

the Act. Courts must not, in order to give effect to

what they may suppose to be the intention of the Legis-

lature, put upon the provisions of a statute a construc-

tion not supported by the words.
"

It was held in Rex v. Ramsgate (6 B,& C. 712), "that

where the Legislature has used words of a plain and

definite import, it would be very dangerous to put upon

them a construction which would amount to holding

that the Legislature did not mean what it has expressed.

The fittest course in all cases where the intention of

the Legislature is brought into question is to adhere to

the words of the statute, construing them according to

their nature and irnport, in the order in which they

stand in the Act of Parliament." Mr. Dwarris, in

commenting upon Rex v. Inhabitants of Great Bently

(10 B. & C. 520), remarks that *'The most enlightened

and experienced Judges have for some time lamented

the too frequent departure from the plain and obvious

meaning of the words of the Act of Parliament by

which a case is governed, and themselves hold it much

the safer course to adhere to the words of a statute

construed according to their own import, than to enter

into inquiry as to the supposed intention of the parties

who framed the Act. Courts are not to presume the

intentions of the lawmaker, but to collect them from

the words; and they have nothing to do with the

[182] policy of the law. This is *the true sense in

which it is so often impressively repeated that

the Judges are not to be encouraged to direct their con-

duct *by the crooked chord of discretion, but by the
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golden metewand of the law, ' i. e. , to collect the sense

of the lawmaker by a sound interpretation of the lan-

i>"uag"e, arcording^ to reason." (Dwar. on Stats. 702,

703)
•^ 3|5 *|^ *|> *|>

"It appears from the foregoing citations that laws are

to be construed according to the intention of their au-

thors; that the words used are to be first resorted to as

furnishing- the best index of intention; that if the mean-

ing of the words in their popular import is clear, and is

in harmony with the context and the subject matter,

and comports with the causes that induced the enact-

ment, then the words themselves determine the inten-

tion; that the words so illustrated should be adhered to

by Courts, however unwelcome the results may be to

the Judges or others, or however opposed they may be

to mere personal views of public policy.
"

The case of Reynes v. Dumont 130 U. S. 354 and

Armstrong v. Chemical National Bank, 6 L. R. A. 226,

have no application w^hatever to statutory liens They

discuss the common law liens or contract liens, these

two cases mi^ht be authority on the question of the

interpretation of a contract where the question of lien

is involved in the absence of a statute, but certainly not

authority on the interpretation of a statute that is ex-

press in its terms, especially where the plain meaning

of the words used leads one irresistibly to a different

conclusion. Test this proposition by asking, is abank-

er'slien in Idaho a matter ot contract or is it depend-

ent on statute? I contend that it is purely a creation

of statute, and not of contract. In the case of Mar-
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tin vs. Hewitt, 44 Ala. 418, the following language is

used, "a lien created by mere act of legislation has

none of the properties of contract, and hence may be

destroyed by an act of legislation. '

* Could Section 3448

of the Revised Statutes of Idaho of 1887, be repealed

by the legislature, and would such an act on the part

of the legislature be within the constitutional inhibition

against the passage of laws impairing the obligations of

contracts? I say that a bankers lien under the laws of

Idaho is a creature of statute and is not effected by the

Bankruptcy Laws of the United States. This conclu-

sion I maintain is amply supported by the highest au-

thority. In re New York Economical Printing Co.,

I [o Fed, 518; In re Kellogg 1 18 Fed. 1017; '*The rule

seems to be that where the lien does not contravene

the bankruptcy law, and is recognized by the state law,

it will be preserved. " Collier on Bankruptcy 5th Ed.

Page 526; Statutory liens are not dissolved by. an ad-

judication of bankruptcy against the debtor. In re

Emslie et al. 102 Fed. 291; In re West Norfolk Lum-

ber Co. , 112 Fed. 760; Meador vs. F. A. Fay & Egan

Co., (Georgia) 109 Fed. 632; The failure to remove a

statutory Hen is not an act of bankruptcy. In re Mero,

128 Fed. 632-3; a lien created by statute is cognizable

and enforceable in bankruptcy, In re Pratesi, 126 Fed.

588; "By virtue of the statutes of Delaware, a landlord

has, as against creditors of his tenant, a lien, charge or

preference on the goods and chattels of his tenant on the

demised premises for rent due for the balance of the

renting year and this right will be recognized and en-

forced as against the proceeds of such goods and chat-
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tels when sold by a trustee in proceedings in bankrupt-

cy against the tenant. " In re Mitchell, i i6 Fed. 87; In

re Hoover, 113 Fed, 136; A trustee in bankruptcy

takes only the interest of a bankrupt in the assets of

the estate, and holds such assets subject to all valid

claims, liens, and equities enforceable against the bank-

rupt Chattanooga Nat'l Bank, v. Rome Iron Co. et

al. 102 Fed. 756; Yeatman v. Savings Ins't 95 U. S.

764; A bank has a lien on the stock of its sharehold-

ers. In re Dunkerson, Fed. Cases 4,156; if valid a

lienor becomes a secured creditor, and must be treated

as such. Collier on Bankruptcy 5th Ed. Page 528.

It seems that the decision of the District Court, see

page 26 of the Record, turned on the construction of

Section 3448 of the revised Statutes of Idaho of 1887, in

this, the Commercial National Bank of St. Anthony,

contends that the learned Judge of the District Court,

erred, and asks that said decision be reversed.

Respectfully submitted.

1

/Attorney for Petitioner,
'I
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May it please the Court:

We -shall take up the answer to the argument of Coun-

sel for Petitioner in the order in which Counsel has pre-

sented his authorities. The crux of his argument, is Sec-

tion 3448 of the Revised Statutes of Idaho, as appears

in page 5 of Counsel \s brief. The Honorable Counsel has,

we think, lost sight of the entire sprit of the Bankrupt
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Act. The Bankrupt Act is for the purpose of awarding

to all creditors an equal division of the profits. That is

to say, that all creditors of the respective classes shall, in

proportion to their claims receive a fair and equal propor-

tion of the assets of the estate. Any act, or any effort

which is in opposition to the spirit of this is certainly

against the general construction of the Bankruptcy law.

We must read the Bankruptcy Act in its entirety. We can-

not isolate passages or phrases for our convenience. We
cannot, in discussing the matter of liens, forget the propo-

sition of fraud, or intent, or knowledge, or of any of the

various and peculiar phases of the Bankruptcy law. We
must ever have before us the whole of the law, and con-

sider as well as the letter, its spirit and intent. Therefore

the act of the Idaho Legislature must be reviewed in the

same way that we would review the act of an individual

inso far as the act may be in opposition to the spirit of the

Bankruptcy law.

So that in reading the Chapter of the Idaho law of

liens, we must have equally in mind, the law of preference

y

the law of intent; and they must be received with ecjual

force. No one would dare to assume that a State legisla-

ture could enact a particular preference as to creditors,

which would nullify the spirit of the Bankruptcy Act.

This does not say that the legislature may not fix and de-

termine preference, but such preference must be within

the purview of this Federal Statute. We beg to direct at
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this time the attention of the Court to Section 67 of the

Bankrupt Act, Subdivision, which says that

^'d. Liens given or accepted in good faiths and not in

contemplaUon of any fraud, upon this act, and for a pres-

ent consideration which have been recorded according to

law, if record thereof was necessary in order to impart

notice, shall not be affected by this acts.
'

' (All italics our.

)

Subdivision e of the same Section says:

^^That all conveyances, transfers, assignments, or in-

cumbrances of his property, or any part thereof, made or

given by a person adjudged a bankrupt under the provis-

ions of this act subsequent to the passage of this act and

within four months prior to the tiling of the petition, with

the intent and purpose on his part to hinder, delay, or de-

fraud his creditors, or any of them, shall be null and void

as againsf: the creditors of such debtor, except as to pur-

chasers in good faith and for a- present and fair considera\-

tioji; and all property of the debtor conveyed, transferred,

assigned, or encumbered as aforesaid, shall, if he be ad-

judged a bankrupt, and the same is not exempt from exe-

cution amd liability for debts by the lam of his domilcile,

be and remain a part of the assets and estate of the bank-

rupt and shall pass to his said trustee, whose duty it shall

be to recover and reclai mthe same by legal proceedings

or otherwise for the benetii' of the creditors. And all con-

veyances, transfers, or incumbrances of his property made

by a debtor at any time within four months prior to the
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filing of the petition against him, and while insolvent,

which are held null and void as against the creditors of

such debtor by the laws of the State, Territory, or district

in which such property is situate, shall be deemed null

and void under this act against the creditors of such debt-

or if he he adjudged a bankrupt, and such property shall

pass to the assignee and be hy him reclaimed and recov-

ered for the benefit of the creditors of the bankrupt. For

the purpose of such recovery any court of bankruptcy as

hereinbefore defined, and any State court which would

have had jurisdiciton if bankruptcy had not intervened,

shall have concurrent jurisdiction/^

We especially direct Your Honor's attention to the

phrase ^^ Except as to purchasers in good faith a(nd for a

present and fair cons'ideration.'^ We shall take up the

question of intent and good faith subsequently and with

this statement as to our view of the consideration of the

Bankruptcy Act, we now wish to examine Counsers in-

terpretation of the expressions contained in the particular

Section of the Idaho Statutes, which Counsel lays such

stress upon. Counsel insists that a ** general lien'' exists

in favor of the Petitioner in this case.

GENERAL TJEN.

Counsel's af:tem]>t to define the term ''general lien"

in such a way as to einbrnce the pro]>erty in question in
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this suit cannot bear the test of analysis. Coimsel seems

to argue that a lien which is not limited to specific proper-

ty on which labor has been employed or expenses been

bestowed, cannot be a general lien, unless it embraces all

other property whatever belonging to the persons against

whom a lien in the particular case might be had. Counsel

seems to forget that a lien may be a general lien though

it does not embrace all other property in addition to the

particular property on which labor has been employed or

expenses bestowed, if it embraces any property beyond

the said specific property, on which labor has been em-

ployed or expenses bestowed ; and the lien of a bank, lim-

ited, as the learned judge says, in this case, to the char-

acter of property usually dealt in or deposited in banks in

the usual course of their banking business, is certainly a

general lien, and such a lien is implied by the expression

''general lien" in Section 3448 of the Idaho laws.

That the learned Judge of the District Court is right in

his determination of the meaning of the word ''property"

in said Sec. 3448, is also plain from the authorities, who,

in speaking of a banker's lien, usually speak of the lien

as against the funds and property of the customers which

come into the banker's hands in the course of business,

the word ''property" being used according to the learned

Judge's interpretation of said Statute, and the said Stat-

ut;e being, as the learned Judge says, but a statutory ex-

pression of the general lair on the subject.
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See e. g. Overton on the Law of Liens, Sec. 79.

Using the argument of the Counsel for Petitioner and

bearing in mind the interpretation of the learned Judge

of the District Court, what would be the natural interpre-

tation of the Statute as enacted by the Legislature of the

State of Idaho I

Simply this, that it contemplates the act or acts that

have always been considered to be a part of that particular

business or attached thereto.

It may be noted in passing that the general lien is not

favored in the law, and a statute embracing such is, of

course, strictly to be construed.

See Overton on the Law of Liens, Sec. 7.

Jones on Liens, II Edition, Sec. 23.

Counsel seems wholly to confound the lifference be-

tween a lien given by a contract^ on the one handy and

liens arising by virtue of the common law or statute, on

the other. On pages 12 and 13 of CounsePs brief, it is

implied that liens arising by virtue of the common law are

contract liens, and then, on such false basis, it is argued

that the cases of Reynes v. Dumont 130 U. S. 354, and

Armstrong v. Chemical National Bank, 6 L. R. A. 226

cited by the learned District Judge, have no application

whatever to statutory liens or to the case at bar. The

true distinction would put liens by contract in one class,

nnd lions arising from the law in another class, the latter

class embracing statutorv and common law liens. A lien
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by contract comes only from an express agreement, and

not by operation of law, and such is not the lien considered

by the learned Judge in his opinion or by the said cases

named ; and a lien given by the statute is of the same kind

as one by the common law, except that the statute may ex-

tend the common law somewhat, as for instance in not re-

quiring possession of propery.

See on this question, Overton on the Law of

Liens, Section 233.

Jones on 'iLens, II Ed. Sees. 4 and 5, and also

Sec. 97.

Therefore Counsel's underscored argument on pages

12 and 13, of his brief is ivithomt meamifig or application,

being based en a confused ur.derstiainding of the terms em-

ployed.

On page 8 of Counsel's brief, stress is laid upon the

effort of the State Legislature to create a special prefer-

ence for the bankers. We beg to call the Counsel 's and the

Court's attention to In Re Soudan Manufacturing Com-

pany, 113 Fed. 804, 808, and 809.

(p. 808.) ^'The policy of the Bankruptcy law re-

specting liens for a present consideration differs radically

from its treatment of preferences generally, or security

for an existing indebtedness. While 'a preference in void-

able, (vide Sec. 60 b) when accepted with ^reasonable

cause to believe it was intended thereby to give a prefer-
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ence,' and liens or security given to within four months are

declared void, (Sec. 67 c, e, f) irrespective of notice, the

provision which governs this case (Sec. 67 d) makes good

faith on the part of the appellant the sole test.''

Therefore we must again read Sec 67 d where it says

that '^ liens given or accepted in good faith and not in

contemplation of, ^ or in fraud upon, this act, and for fu

present consideration which have been recorded according

to law, if record thereof was necessary in order to impart

notice, shall not be affected by this act.
'

' Liens must then

be, notwithstanding the acts of individuals or states, muts

be in conformity with the general spirit of the Bankruptcy

Act.

Also see Collier on Bankruptcy, page 629:

^^ Except purchasers in good faith and for a present

fair consideration''— this saves valid transfers, as subsec-

tion d does valid liens.

Our contention is further that the tieirm *^ general

lien," has not the specific definition that is given to it by

the honorable Counsel for Petitioner and can mean no

more than if it said ^Mien" only.

Again Collier on Bankruptcy, 5th Edition, page 525

says, ''The supreme test of validity (in speaking of liens)

is, of course, good faith. Wamt of present consideration

or faihtre to record, where record is necessary to impart

notice, arc also of importance/*

As to what oonstitutes ''Framd of the provisio) s of
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this act'' we direct the Court's attention to Collier on

Bankruptcy, 5th Edition, page 534 wherein the distin-

guished author says :
^ ^ It means in brief, any act intended

to disturb, or resulting in the disturbance of that equili-

brium between creditors of the same class, which is the

basic principle of Bankruptcy laws." This is the thing

we have continuously contended for. The facts in the

case disclose this, that the consideration for the alleged

indebtedness was a promissory note to secure an indebted-

ness of $1,000 on the 16th day of May, 1904, (record page

5.) That on the 20th day of December, 1904, Petitioner

came into possession of the Bankrupt's stock of goods

then being in a certain store described in the record,

(page 6), and Petitioner was placed in possession of the

stock of goods ^' under the direction of Harry Gesas, the

Bankrupt." Prior to this time a mortgage had been given

by Gesas to the same Petitioner, but evidently learning,

and knowing of the insolvent condition, or hawing reason-

able cause to so believe, the Petitioner, with a keenness

worthy of a better cause, discards and disavows and claim

under the mortgage and then takes possession (!) of a

stock of goods— for what reason— to better protect itself

against any and all claims which might be made.

The Petitioner's relation to the First National Bank

in this transaction must not be overlooked. Why did the

Commercial National Bank suddenly release its claim un-

der the mortgage and seek by some other route to protect
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itself? This note of Gesas had run along for several

months. They evidently saw, or had remon to believe, or

were in such position that the law assumes they must have

known Gesas 's insolvent condition, and sought to take an

advantage which is not given by the Bankruptcy law, and

did take such an advantage as did disturb the equilibrium

betiveen creditors of the sa/me class; in other words, at-

tempted to obtain a greater privilege than the Federal

Law intends a creditor to have.

Record (page 6) says that the Commercial National

Bank held possession of the said property in connection

with the First National Bank of St. Anthony. The official

records in this case in the matter of Harry Gesas, Bank-

ruplt, shows that the First National Bank satisfied its

claim by reason of the mortgage out of monies in its pos-

session, and the only inference to draw from the records

of the case, and the record has filed in this court, is that

there was some mutual arrangement between tlie two

banks, each working for its own advaniage, but seeing to

it that no unnecessary encroachment was made upon the

other's position. Certainly there is something within

these acts which exhibit an intent to ''disturb the eqidli-

bndm of the relationship of the creditors m this case/'

On this line, Collier on Bankruptcy, 5th Edition page 534

says that the concluding class of subsection c (Section 67)

is doubtless ex})ressive of the law, and we again direct at-

tontion to that subdivision.
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PRESENT CONSIDERATION.

Virtually, all the cases which have deter-

mined the question of liens are such liens

where either by contract or by act of legislature there has

been fixed a present consideration: as for instance, me-

chanics liens, material mens liens, landlord liens, livery

stable keeper's liens, all are such conditions growing out

of the relations of man to man wherein a present fair con-

sideration has passed. A mechanics lien is held good be-

cause some record must be made thereof, and there is a

consideration present; the same is true as to laborer's and

material men's liens. See Colier, p. 526, and this bit of

authority is quoted with much unction by the Honorable

Counsel for Petitioner, ^'Akin to this subject are all Jiens

which, or whose priority, rests on special statutes.
'

' That

is, statutory liens must have the same elements within

them that the above mentioned liens which are regarded

as valid liens, shall have. The special liens, as mortgages,

and the like, are held good only when there is a present

fair consideration, and the act is nM fraud or comtem^-

plation of fraud against the act of Bankruptcy.

CASES CITED BY PETITION.

In Re Pratesi, 126 Fed. 588, it was held that a statu-

tory lien for liverv^ stable keepers was held good as the
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act contemplated present consideration. Some consider-

ation immediately had passed.

See In Ee Mitchel, 116 Fed. 87.

An analysis of this latter case shows that this action

was for rent due and growing, showing a present fair and

and valid consideration. And we may add right here,

this is the basis of practically all liens, statutory and con-

tract. The landlord's lien was held good, but therein also

was there a present fair ocnsideration, and the act was not

in fraud, or in contemplation of fraud on the Bankruptcy

Act. This too, was a statutory lien. Counsel seeks to dif-

ferentiate between the statutory and contract liens, but

we refer to the statement already made as to the distinction

between contract and statutory lins, on page 5 of this

brief. We certainly do not agree with the underscored

part of counsers argument on page 12 of Petitioner's

brief. And as to his reference to the cases of Keynes vs Du-

mont, 130 U. S. 354, and Armstrong v. Chemical National

Bank, 6 L. R. A. 226, to say that they have no application

what ever on the construction of a statute which has come

into existence by reason of the acts which constitute the

basis of the act in the above case is absurd. Counsel can

not cite a single instance where liens as Counsel distin-

guishes them, the statutory or contract, have been upheld

where there has not been a y)resent fair consideration. In

this, page 13, Counsel cites

In Re Now York Ecoiiomicnl Printinii' Company,
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110 Federal 518, and

In Re Kellog, 118 Fed. 1017,

where the rule is quoted, ' ^ The rule seems to be that where

the lien does not contravene the bankruptcy law and is rec-

ognized by the State law, it will be preserved. Assume

now, that this lien which they rest upon, is recognized by

the State law, dare we say that it does not contravene the

Bankruptcy law! It is true that, as Collier states (page

526) that the statutory liens are not dissolved by the mere

adjudging of bankruptcy against the debtor, but it is with

this great proviso, however, that there will be nothing in

the said statute whatever which will operate against the

spirit of the bankrupcy act.

In Re Emmsley, 102 Fed. 291, discusses the mechanics

]ien law as fixed by the Statutes of the State of New York.

Such a lien the court said is not dissolved by Section 67 e

of the Bankruptcy act, but that very act limited the period

of that lien. It did not bring it beyond the four months

period which is the great time mark in all bankruptcy pro-

ceedings, and there was in that instance a present consider-

ation within the four months time.

Courts have for years protected mechanic's lien and la-

borer's liens, because of the fact that there was an imme-

diate and present consideration passed.

In Re Mero, 102 Fed. 630-1-2-3 deals with the statuto-

ry lien a livery stable keeper, had because of the present
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consideration, developed rights, which the spirit of the

Bankiiiptey acts seeks to protect.

In the cases cited above referred to in each instance

though they are statutory liens, exhibit this fact, that

there was a present fair ocnsideration, and that they had

been accepted in good faith and not in contemplation of or

fraud upon the act.

Counsel lay^ stress upon In Re Pratesi, supra, but

through all the cases cited, and in Collier, as well, the

thing which Counsel has striven to lose sight of, is ever

present for the discussion of the careful reader. Liens

are not regarded with great favor because of the liability

to defraud. To be regarded then, with favor they must

be in acocrdance with the very spirit of the Bankruptcy

law as well as with the particular terms of the Statutes.

Counsel for the other side, takes the position that be-

cause the Statute has created such a lien that no consider-

ation is necessary. This is really the assumption which

inferred from his position. Now what was the posi-

tion of the Petitioner in relation to the early acts by reason

of its having taken possession. When they saw them-

sleves about to lose, they sought to gain advantage and

obtain possession from the bankrupt, that is *Hhey came

into possession.'' In plain English, they obtained pos-

session bv means of transfer.
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PREFERENTIAL TRANSFER.

See Collier, 5th Ed. p. 38.

And they received a preferential transfer and under

this we cite the authorities quoted, oCllier on Bankruptcy,

5th Ed. page 39, Note 40, that ^ ^ One is presumed to know

the law. That he is presumed to know the legal results of

his acts, and that there is a consequent presumption that

he intends the legal results of those acts.'' So that the

acts of the bankrupt, must be viewed from its legal effect.

The presumption was with the bankrupt, that he knew

himself to be insolvent. That the Petitioner must be pre-

sumed to have this knowledge, almost goes without say-

ing.

Collier on Bankruptcy, 5th Ed. p. 40, on the question

of intent and transfer says: ^^It is immaterial how the

transfer is made" and cites cases especially those cited

under foot note 45.

As to the act of the bankrupt in giving a preference,

we wish to say that ^'suffered or permitted" in eludes

passive non-resistance, as well as inability to resist.

Collier on Bankruptcy, p. 243.

See aJso 5 Cyc. 294.

'^6. Preferential Transfers.— a. In General. Having

transferred while insolvent, any portion of his property

to one or more of his creditors with intent Ho prefer' such

ecrditors over his other creditors constitutes an act of

bankruptcy on the ]>art of the person so doing."
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See also 5 Cyc. 295-6, Subd. ^'c.^'

'^A preferential tiransfer is none the less an act of

bankruptcy because the motive of the debtor was honest if

the intent to prefer existed. And the fact that a prefer-

ence is secured through means of coercion or threats of the

preferred creditor does not affect its character as an act

of bankruptcy/'

N. Y. County National Bank v. Masson, 192 N. S.

138.

Mr. Justice Day defines a transfer so as to include

*^the sale and every other and different methods of dispos-

ing or parting with property or the possession of property

absolutely or ocnditionally, as a payment pledge or mort-

gage, gift or security, '' which being read with other Sec-

tions, '' require the suremder of preferences having the

effect of transfers of property *'as payment, pledge, mort-

gage, gift or security, which operate to diminish the es-

tate of the bankrupt and prefer one creditor over an-

other." (p. 146 supra.)

The law requires the surernder of such preferences

given to the creditor ivhether the time limited in the act

before he can prove his claim. These transfers of prop-

erty, amounting to preferences, contemplate the parting

witli tlie bankrupt's y>roperty for the benefit of the creditor

Mild the r'0Tise(]uent diminuition of the bankrupt's estate.

It is such trnnsactions operating to defeat the fiiirposes of
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the act, which under its terms are preferences, (p. 147 su-

pra.)

In Re New York Economical Printing Co. 110 Fed.

514, and In Re Kellog 118, Fed. 1017 (which upholds the

ruling of 110 Fed. 514) the Court says: ^^The rule seems

to be that where the lien does not contravene the Bank-

ruptcy laivs, and is recognized by the State law, it will be

preserved. '

'

May it please the Court, the rule is the State law as to

liens must not contravene the Bamkruptcy act.

In Re 110 Fed. 514, which was referred to eagerly by

Counsel in the lower Court and again used in argument

here to support the claim of Petitioner, the Court said,

(page 518) :

^^If a creditor, by an execution or a creditor's bill, has

secured a legal or equitable lien upon the mortgaged prop-

erty before the mortgagor has been adjudicated a bank-

rupt, under this provision his rights will or will not insure

to the benefit of the estate, depending on the time when

the lien rvas acquired. (Italics ours.) * * * ^^But if ac-

(]uired at any time within four months, it would be null

and void under subdivision "f" of the Section, except as

preserved for the benefit of the estate, as provided in that

usbdivision, and in subdivision '*!)."

In Re Gieorgia Handle Co., 109 Fed. 632, cited by

Petitioner on page 13 of his brief, is not a case applicable

to his contention as we view it. The case holds for a lien
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'

under the Georgia Statute where present consideration ex-

ists and where the property covered by the lien is partic-

ularly described, ajid the District Judge in giving the op-

inion which was support on review, said, ''but my best

judgment is that a lien accruled to this intevenor at the

time it furnished the machinery in question, which was

perfected by proper record of its lien ivithin three months.

Also In Re West Norfolk Lumber Co., 112 Fed. 759-

766-767, the Court holds similarly as to time of filing or

perfecting so called preferred claims.

In this case the time limit was 90 days, as the Court

appreciates within the time limit fixed by the Bankruptcy

act, thereby robbing Petitioner of the strength it relies on

^^o far as this case is concerned.

All these facts were sufficient to put the bank upon

its guard and to have at least suggested to it, the insol-

vency of its debtor.

Thus in conclusion, the Court holds that which we

have maintained before the lower Court as well as now,

that ''admitting that the transfer was made in good faith

upon the part of the bank, it was without any present con-

sideration whatever, and in that, is obnoxious to the law.'-'

The purpose of this Court, we understand, is to see

that the interests of justice are furthered and in bankrupt-

cy matters, it is guided by principles of equity.

See Tn Re Chase, 100 Fed. 758, 755. Citing Hutchin-

son v. Lel^oy, n:^ Fed. 202-5, and Hutchinson v. Otis, 115
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Fed. 937, 940, laying especial emphasis on the last named

case.

We must not lose sight of the fact that the claim of the

Petitioner rests in fact upon a preference which it seeks

to acquire, on a past consideration, that is, a consideration

which was not created within four months of the filing of

the petition in Bankruptcy. That it seeks an undue favor

which would not be granted to it by the bankruptcy act.

We heartily concur with the learned Judge of this Dis-

trict Court in his opinion, (record page 16) that the trans-

fer does not come, within the protection of the Statute,

either as a lien or a transfer. We cannot say that there

was no transfer, or property. Since there is a transfer,

we must look to the motive governing that transfer, and

as well to the legal results thereof. If the lien be consider-

ed it must be considered as all other liens, whether of

contract or statutory origin, are considered, and that is

upon the basis of fair dealing, present consideration
,
good

faith, and honesty. These elements do not exist, as we

view it, in the claim of the Petitioner. We believe that the

lower Court has fully covered the question as to the kind

of property contemplated by the Statute of Idaho. We
should direct the attention of the Court to the opinion re-

delivered by the lower Court, record 17. ^'The transfer

was evidently made for the purpose of securing to the

bank, and the other bank named, the payment of their
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debts, thus giving these two creditors a preference over

the other creditors.

In the beginning of the opinion of the lower Court on

page 13, the Courts cites the general rule that bankers

have liens upon securities of property, coming into their

possession in the usual course of banking business.

A very long line of cases, (See Vol. 6, Century Di-

gest,under Banks and Banking, Columns 963 to 967) sets

forth clearly the rights of banks under the general law,

and in reading the statute to obtain an intelligent discus-

sion thereof, we must always bear in mind the views an-

nounced by the Courts in relation to the construction of

the Statute, as in this case.

IN CONCLUSION.

We wish to quote the words of the Court

In Re Chase, 124 Fed. 753-760, where referring to the case

before them, the language used was that '^None of these

matters should be disposed of on any arbitrary rule of

law, when enither class of allowances can be made, hvt

they should he determined to ichai is reasonable and equit-

able in rieir of all oeuditions:

We submit that the matter as decided by the lower

Court was fair, e(]uitable and jiipt, the Court having

tnken into consideration nil the facets in the cnse, and that
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this transfer was not in the usual course of business ; that

it was without present and fair consideration, therefore

obnoxious to the law; that the lien is not such a one as

is contemplated by the act of Bankruptcy as a proper pref-

erence. We submit that the case was properly decided,

that justice was done and the opinion of the lower Court

should be sustained, all of which is very respectfully sub-

mitted.

forneys for Trustee m the M
of Harry Gesas, Bankrupt.
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In the United States District Court in and for the District

oif Alaska, Second Division.

MilOCENE DITCH COMPANYi (a

Corporation),

iPlaintifCj

vs.

JOHN JAOOBSON et al.,

Defendants.

Bill of Exceptions-

Be it remembered, that on the 18th day of September,

A. D. 1905, there was filed in the above-entitled court

and cause a certain complaint in words and figures as

follows, to wit:

In the United States District Court in and for the District

6f\ Alaska, Second Division.

MIOCElNE) DITCH] COMPANY (aV

Corporation), \

Plaintiff, I

vs. /

JOHN JACIOBSON, N. SPULLIS, (

JOHN MAY, L. Ri. KEMPTER, A. B.

CHAGNON, WALTER RASSMAnJ
JOHN DOE, RitCHARD' ROE and

PETER COE,
Defendants.

Complaint.

Comes now the plaintiff in the above-entitled suit

and complaining of defendants, alleges as follows:
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1.

That plaintiff is now, and ever since the 27th day of

February, A. D. 1902, has been a corporation organized

and existing under and by virtue of the laws of the

State of California, and is now and ever since the

month of June, 1903, has been engaged in business and

authorized to do business in the District of Alaska.

That plaintiff has complied with all the laws of the

United States relating to foreign corporations doing busi-

ness in the District of Alaska.

2.

That in and by its charter and articles of incorpora-

tion, the plaintiff was and is authorized and empowered,

among other things, to own and operate mines and

mining claims within the District of Alaska, to own

and appropriate water and water rights for private

and public use, and to build canals, ditches, flumes and

aqueducts, and to lay pipes for supplying its mines with

water, and for the general use of the public in the Dis-

trict of Alaska, and plaintiff has ever since the month

of June, 1902, been continuously engaged in said busi-

ness.

3.

That said plaintiff corporation is now and was, at

all times herein mentioned the owner of, in the posses-

sion of, and entitled to the possession of a ditch, flume

and pipe-line extending from Nome river to Anvil creek,

in the Oape Nome Precinct, District of Alaska. That

the construction of said ditch, flume and pipe line was
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commenced in the year 1901, by plaintiff's grantors and

completed by plaintiff in the year 1903, and that said

ditch has a present capacity from Nome river to Hob-

son creek of 2100 miner's inches of water, and from

Hobson creek to Anvil creek a capacity of 5,000 miner's

inches of water, and that the construction thereof to-

gether with laterals and pipes for the distribution of

water has cost over 1350,000.

*.
i

" '

'
'

•

That ever since the completion of said ditch, flume

and pipe-lir 9 in the year 1903, plaintiff has continuously

used and is now using the same in conveying waters

from said Nome river and its tributaries for the pur-

pose of working placer mining claims owned and leased

by it, and for the purpose of farming said waters out

for hire to be used by others persons, corporations, and

the public generally for mining purposes.

5.
1

That since the completion of said action, flume and

pipe-line in the year 1903 as aforesaid, plaintiff has been

and now is carrying and conveying through its said

ditch, fluiue and pipe-line, all the available waters of

Nome river and its tributaries, to the full capacity of

its ditch from its said intake on Nome river a dis-

tance of some thirty miles to Anvil, Glacier and Dexter

creeks, and vicinity, there said waters are used by plain-

tiff and farmed out to the public generally, all as afore-

said.
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6.

That the climatic and other conditions, in and around

that portion of the District of Alaska, wherein plain-

tiff's ditch, flume and pipe-line is situated, are such that

the lands therein lying are valuable only for mining

and are useful for no other purpose whatsoever, and

mining is the one, sole, exclusive, and only productive

industry in and around the aforesaid portion of the

District of Alaska. That the aforesaid ditch, flume and

pipe-line of plaintiff is the only available one for con-

ducting the said waters of Nome river to the mining

localities aforesaid, and many of the mines in said lo-

cality owned and operated by plaintiff and the public

generally are entirely dependent upon said source of

water supply and without the same would become ut-

terly worthless and unprofitable as mining claims.

7.

That heretofore, on a certain date, to wit, the 11th

day of September, A. D. 1905, the defendants, their

servants, agents and employees wrongfully and unlaw-

fully at a point on plaintiff's ditch between Divide creek

and Dorothy creek, both tributary to Nome river, by

means of water under pressure above plaintiff's ditch,

washed out, broke and destroyed plaintiff's said ditch,

without any right whatever upon the part of the de-

fendants so to do.

i
a.

That thereafter the plaintiff caused said ditch to

be repaired and again entered upon the same and en-



vs. John Jacobsen et at, 5

joyment thereof for the purposes hereinbefore men-

tioned.

That defendants, their servants, agents and employ-

ees since said date have been and now are wrongfully,

unlawfully and without right, threatening to again

sluice, wash out and destroy the plaintiff's said ditch

at the same and other points between said Divide creek

and Dorothy creek, tributaries to Nome river, as afore-

said.

10.

That plaintiff is under contract for the furnishing of

water from its said ditch, flume and pipe-line to num-

erous consumers and will render itself liable in dam-

ages to said consumers if prevented from obtaining a

supply of water from Nome river through its said ditch,

and will also be prevented from working, sluicing and

hydraulicking the placer mining claims owned and leased

by said plaintiff.

11.

That the use of the water now flowing; in said ditch

of plaintiff at the point and points where defendants

are now threatening to sluice, wash out and destroy said

ditch is worth to plaintiff the sum of $5,000.00 per day,

and if interfered with by defendant said plaintiff will

be irreparably and irremediably damaged in the sum of

15,000.00, per day, which said damage will be a con-

tinuing one.

12.

That plaintiff has no plain, speedy or adequate remedy

at law for the threatened trespass of defendants here-
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inbefore alleged, and plaintiff is remediless in the prem-

ises except by an injunction issued out of this court

restraining and enjoining said defendants, their ser-

vants, agents and employees from trepassing upon or

in anywise interfering with the aforesaid ditch owned

by plaintiff and extending from Nome river to Anvil

creek, district of Alaska.

13.

That defendant, their servants, agents and employees

are insolvent and unable to respond in damages to

plaintiff.

Wherefore, plaintiff prays for a temporary restrain-

ing order of this Court, enjoining and debarring and

restraining the above-named defendants, their attor-

neys, servants, agents and employees, and all persons

acting under their authority, direction and control, un-

til a hearing can be had as to whether said injunction

shall be made permanent, from in any manner tres-

passing upon or interfering with plaintiff's said ditch

extending from Nome river to Anvil creek, and that

upon the final hearing said injunction may be made per-

petual.

And that plaintiff may have such other, general and

further relief, preliminary and final, as to the Court

may seem meet and proper, and which equity may re-

quire, and for costs of suit.

IRA D. ORTON,
J. K. WOOD,
W. H. METSON,
ALBERT FINK and

R. G. HUDSON,
Attorneys for Plaintiff.



vs. John Jacohsen et al, 7

United States of America,

District of Alaska,—ss.

W. SL Bliss, being first duly sworn, on his oath de-

poses and says:

That he is vice-president and director of the plain-

tiff corporation; that the president of said corporation

is now without the District of Alaska, and that he is

the present head of said corporation within the District

of Alaska; that he has read the foregoing complaint,

knows the contents thereof, and that the same are true.

W. S. BLISS.

Subscribed and sworn to before me this 18th day of

September, 1905.

[Seal] ALBERT FINK,

Notary Public, District of Alaska, at Nome.

[Endorsed] : No. 1412. In the United States District

Court for the District of Alaska, Second Division. Mio-

cene Ditch Co., Plaintiff, vs. John Jacobson et al., De-

fendant. Complaint. Filed in the office of the Clerk of

the U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska. Sept. 18, 1905. John H. Dunn, Clerk. By An-

gus KcBride, Deputy. Albert Fink, Ira D. Orton, J. K.

Wood, Ri. G. Hudson, W. H. Metson, Attorneys for Plain-

tiff.
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And an affidavit in words and figures as follows, to

wit:

In the United States District Court in and for the District

of Alaska, Second Division.

MIOCECNE DITCH COMPANY (a

Corporation),

IPlaintiff,

vs.

JOHN JACOBSON et al..

Defendant.

Affidavit of J. T. Price.

United States of America,

District of Alaska,—ss.

J. T. Price, being first duly sworn, deposes and says:

That he is a resident of the District of Alaska, over

the age of 21 years.

That he is well acquainted with the defendant John

Jacobson, in the above-entitled suit, and has known

said Jacobson since the year 1900,

That on Sunday, the 17th day of September, 1905, he

had a conversation with said John Jacobson, in which

said Jacobson referring to his alleged controversy be-

tween himself and the plaintiff corporation, told af-

fiant, among other things, that he and his partners,

servants, agents and employees intended immediately

to go out to Nome river, at a point between Divide and

Dorothy creeks, and there sluice out and cut in such

manner and form as to completely wash out and de-
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stroy the Miocene Oompany^s ditch at that point, and

further afl&ant saith not.

; !
J. T. PEICEL

Subscribed and sworn to before me this 18th day of

Sieptember, 1905.

[Seal] ALBERT FINK,

Notary Public, District of Alaska, Residing at Nome.

[Endorsed] : No. 1412. In the United States District

Court for the District of Alaska, Second Division.

Miocene Ditch Co., Plaintiff, vs. John Jacobson et al.,

Defendant. Affidavit for Injunction. Filed in the of-

fice of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska, Siept. 18, 1905. John H.

Dunn, Clerk. By Angus McBride, Deputy. Albert

Fink, Ira D. Orton, Wm. H. Metson, J. K. Wood, Attor-

neys for 'Plaintiff.

And thereupon, a good and sufficient bond in the sum

of |3,000, approved as to form and sufficiency by the

Judge of the above-entitled court, having been made

and given by the plaintiff, a certain order was issued

out of the above-entitled court in the above-entitled

cause, in words and figures as follows, to wit:
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In the United States District Court in and for the District

of Alaska, Second Division.

MIOCENE DITCH COMPANY {sl

Corporation),

Plaintiff,

vs.

JOHN JACOBSON, N. SPULLER,
JOHN MAY, L. P. KEMPTER, A. B.

CHAGNON, WALTER RASSMAN,
JOHN DORR, RICHARD ROE and

PETER COE,

Defendants.

Restraining Order.

A complaint havings been filed in the above-entitled

action by the plaintiff praying that an injunction is-

sue against the defendants restraining and enjoining

them, their agents, servants, attorneys and employees,

and all persons acting under their authority and direc-

tion from in any way trespassing upon or interfering

with plaintift'^s ditch, flume and pipe-line described in

the complaint on file herein, extending from Nome river

to Anvil creek; and the Court deeming it proper that

the defendants should be heard before allowing an in-

junction;

It is therefore by the Court ordered, that the defend-

ants above named show cause before this Cburt at the

courtroom thereof, in the town of Nome, District of

Alaska, Second Division, on Thursday, the 21st day of

September, A. D. 1905, at 10 o'clock A. M. of said day,
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why an injunction should not be granted and issued

herein restraining and enjoining said defendants above

named during the pendency of this action, their agents,

servants, attorneys and employees and all persons act-

ing under their authority, direction or control, from in

any way interfering with or trespassing upon plaintiff's

ditch, flume and pipe-line extending from Nome river

to Anvil creek, in the Oape Nome Recording District,

District of Alaska.

And it further appearing to the Court from the com-

plaint of the plaintiff filed herein, that plaintiff is en-

titled to the relief demanded, and that such relief con-

sists in restraining the commission of certain alleged

wrongful acts hereinbefore specified, which, during the

pendency of the litigation would produce injury to the

plaintiff, and a bond in the sum of $3,000, being the

amount fixed by the Court, conditioned according to law,

having been filed herein, and approved by the Court:

It is further ordered that in the meantime and un-

til the hearing and decision of said order to show cause,

the defendants be, and they are hereby enjoined and

restrained, together with their agents, servants, attor-

neys and employees and all persons acting under their

authority, direction or control, from in any manner

trespassing upon or interfering with plaintiff's said

ditch, flume and pipe-line, extending from Nome river

to Anvil creek, and commonly known as and called the

Miocene ditch.

Dated at Nome, Alaska, September 18th, 1905.

ALFRED S. MOORE,
U. SI District Judge.
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United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed order to

show cause on the 19th day of September, 1905, and

thereafter on the same date I served the same at Nome

upon John Jacobson, and John May, and thereafter on

the 20th day of September, 1905, I served the same at

Nome upon N. Spuller, whose true name is M. Spullis,

and L. P. Kempter, whose true name is L. K. Kempter,

and thereafter on the 21st day of September, 19'05,

I served the same at Nome upon Walter Rassman, by

delivering to and leaving with each of them a copy there-

of, certified to be such by John H. Dunn, clerk of the

United States District Cburt for the District of Alaska,

Second Division. After due and diligent search I was

unable to find A. B. Chagnon, John Doe, Richard Roe

and Peter Coe, within my district.

Returned this 23d day of September, 1905.

THOMAS CADER POWELL^

United States Marshal.

By Jno. C. Tolman,

Deputy.

Marshal's Costs: 5 services, $30.00'.
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[Endorsed] : No. 1412. In the United States District

Court for the District of Alaska, Second Division.

Miocene Ditch Co., Plaintiff, vs. John Jacobson et al.,

D'efendant. Restraining Order. Filed in the Office of

the Clerk of the U. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska. Sept. 18, 1905. John H. Dunn,

Clerk. By Angus McBride, Deputy. Albert Fink, J.

K. Wood, Ira D. Orton, W. H. Metson, Attorney for

Pltf.

Recorded Vol. 3, 1948, Orders and Judgments, p. 499.

And thereupon, and on the 27th day of September,

A. D. 1905, at a stated term of the above-entitled court,

the Special September, 1905, term, begun and held in

the town of Nome, in the District of Alaska, Second

Division, on the 25th day of S'eptember, A. D. 1905, the

above-entitled cause came on for hearing upon the ap-

plication of the plaintiff for an injunction pendente lite

and the order to show cause hereinbefore granted

against the defendants why an injunction pendente lite

should not be granted in the above-entitled cause;

Messrs. Ira D. Orton, J, K. Wood and Albert Fink

appeared for plaintiff, and Messrs. P. C. Sullivan and

W. A. Gilmore, for the defendants, and thereupon the

following proceedings were had, to wit:
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The defendants filed and read their written objec-

tions, which said written objections were in words and
figures as follows, to wit:

In the United States District Court for the District 6f

Alaska, Second Division.

MIOCENE DITCH COMPANY (a

Corporation),

Plaintife,

vs.

JOHN JACOBSON et als.,

Defendants.,

Objections.

Come now the defendants, John Jacobsen, M. Spullis,

John May, L. E. Kempter, A. B. Chagnon and Walter

Rassman, and object to the granting of a temporary

injunction in this action pending the final determina-

tion thereof upon the following grounds:

1. That this Court has no jurisdiction over the sub-

ject matter of the action.

2. That the complaint does not state facts sufficient

to constitute a cause of action;

3. That the said plaintiff constructed its alleged

ditch over the properties of the objecting defendants,

while the same was owned by them, without any con-

demnation proceedings and without any right or agree-

ment, and unlawfully, wrongfully and illegally;

4. That the plaintiff was, during all the times men-

tioned in the complaint, and still is, a trespasser upon

I
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each and all of said mining claims referred to in the

affidavits filed herewith.

5. That the plaintiff, on constructing the ditch men-

tioned in its complaint, illegally and wrongfvilly and

unlawfully constructed said ditch across the properties

of said defendants to the detriment, injury and loss of

all the defendants herein, as shown by the affidavits

served and filed herewith.

6. That the said defendants, being the owners of the

ground mentioned in the affidavits filed and served here-

with are entitled to exercise dominion over such

grounds, not having been deprived of the said right of

dominion by process of law or by agreement.

These objections are based upon the pleadings, rec-

ords and affidavits filed herein.

P. O. SULL(IVA:Nr and

W. A. GILMORE,

Attorneys for Defendants.

Received a copy of foregoing motion this 22d day of

September, 1905.

ALBERT FINK,

Of Attorneys for Plff.

[Endorsed] : No. 1412. In the United States District

Court, District of Alaska, Second Division. Miocene

Ditch Company, a Corporation, Plaintiff, vs. John Ja-

cobson et als.. Defendants. Objections. Filed in the

office of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Slept. 22, 1905. John H. Dunn,
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Clerk. By
, Deputy. P. C. Sullivan and William

A. Gilmore, Attorney at Law, Nome, Alaska, Attorneys

for Defendants.

And thereupon the plaintiff offered and read in evi-

dence the complaint filed in the above-entitled cause,

together with the affidavit of J. T. Price, hereinbefore

set out, also those certain affidavits in w^ords and fig-

ures as follows, to wit:

In the United States District Court in and for the District

of Alaska^ Second Division.

MIOCENE: DITCH COMPANY (a

Corporation),

Plaintiff,

vs.

JOHN JACOBSON et al.,

Defendants.

Affidavit of W. S. Bliss.

United States of America,

District of Alaska,—ss.

W. S. Bliss being first duly sworn on his oath, deposes

and says:

That he is vice-president and a director of plaintiff

corporation, which said corporation was organized un-

der the laws of the State of California, and since the

summer of 1902, has been engaged in the operation of

a ditch in the Cape Nome Mining District, District of

Alaska, and in the operation of mines owned and leased

by plaintiff corporation.
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That by its articles of incorporation plaintiff is em-

powered, among" other things, to own, construct and

operate ditches, flumes and pipe-lines for the purpose

of conveying water for its own use and for farming out

and distributing to its patrons and customers, and to

the public generally.

That from July, 1901, until September, 1903, plain-

tiff corporation and its predecessors in interest were en-

gaged in the construction of a certain ditch, since known

and designated as the Miocene ditch, which said ditch

completed in September, 1903, did that same season

convey the waters of Nome river and head tributaries,

from its intake about one-fourth of a mile below Buf-

falo creek, to Anvil, Glacier and Dexter creeks, where

said waters are used by plaintiff corporation in the

operation of mining claims owned and leased by plain-

tiff corporation, and where said waters are also farmed

out to the customers and patrons of plaintiff corpora-

tion and to the public generally at a fixed tariff, to

wit, f1.00 per miner's inch per 24 hours, for water under

pressure, and 50 cents per miner's inch per 24 hours,

for wash water.

That said water is used and re-used several times

in the most economic manner and in one regulated to

most systematically and skillfully supply the need of

plaintiff corporation, its customers and patrons and

the public generally in the operation of placer mining

claims in and around Anvil and King mountains, their

ravines and gulches, and in and around Anvil, Glacier

and Dexter creeks, and their tributaries.
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That ever since September, of the year 1903, plain-

tiff corporation has been engaged in the business afore-

said of conveying said waters for private and public

use from its said intake on Nome river, without let or

hindrance or interference by any person or persons

whomsoever, except as hereinafter stated.

That affiant is a large stockholder in plaintiff corpora-

tion, and has devoted the major part of his time since

the year 1901, during the summer mining seasons in

Alaska, to the affairs of said corporation; that he is

familiar with the mining conditions in and around the

Nome Mining District and that section of Alaska, where-

in said district is situated. That the one, sole, exclusive

and only productive industry in said Nome Mining Dis-

trict, and that said portion of Alaska, in which said dis-

trict is situated, consists of mining, and the lands there-

in are useful or profitable for no other purpose or pur-

poses whatsoever.

That he is familiar with the total gross output of gold

of said Cape Nome Mining District, for each mining

season since 1900, when he first came to said district;

that in his opinion the total gross output for the Nome

Mining District for the mining season of 1905, will ap-

proximate the sum of |3,000,000, over one-half of which

sum has been washed and sluiced out w^ith the waters

conveyed through the ditch of plaintiff corporation, and

distributed by said ditch to the customers of plaintiff

corporation and to the public generally.

That said ditch, together with its laterals, is 47 miles
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in length, and the construction thereof has cost f40Q,-

OOO.

That since the construction of the aforesaid ditch

in September, 1903, there has been over $3,000,000 in

native gold washed and sluiced with the waters con-

veyed through said ditch, and delivered to the points

aforesaid

,

That from 350 to 700 men, in the summer mining

season, are continually employed in and about said

ditch and in the operation of the placer claims supplied

with water from said ditch,

That he is familar with that certain ditch known as

the Campion ditch, which takes its water from Buffalo

creek and conveys them to Dorothy creek, runnin^g

parallel with the Miocene Ditch between the points

^.foresaid, at an elevation of about 30 feet above said

Miocene ditch; that by reason of the elevation of said

Campion ditch over and above the elevation of the

Miocene ditch, the waters from said Campion ditch can

be taken out in hydraulic pipe and used to sluice, wash

out and destroy the Miocene ditch, at any point between

Buffalo and Dorothy creeks.

That affiant was informed that on the night of the

11th day of September, the defendants, Rassman, Jacob-

son and Spullis, acting for themselves and their co-

owners, turned the water from the Campion ditch out,

at a point between Dorothy and Divide creeks, and near

Discovery gulch, and washed out and destroyed a por-

tion of the main ditch of the Miocene Ditch Co., to Nome
river

,
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That affiant was present at the taking of the deposi-

tions of M. Spullis, John Jacobson, John May and L.

R. Kempter, and heard the testimony of these wit-

nesses with reference to those alleged placer locations

situate at the point where said Miocene ditch was cut

on the night of the 11th of September, A. D. 1905, and

known respectively as the Moonshine, Eajah, Ruby and

Omisk Placer Mining Claims,

That during the summer of 1903, affiant was vice-

president, director and manager of plaintiff corpora-

tion, and knows that said ditch was projected and built

across and over the alleged placer locations, if any

such existed in fact at said time, without let or hin-

drance or objection of any kind or character or charac-

ter whatsoever upon the part of the defendants, or any

person or persons acting for them or in their behalf,

and since the completion of said ditch in the summer

of 1903, the waters have been conveyed through said

ditch over said alleged placer locations, without any

objection on the part of the defendants, or smj person

or persons whomsoever, until the night of the 11th day

of September, 1905.

Affiant further says that said claims have been of-

fered to the Miocene Ditch Co., for sale repeatedly, the

latest offer being at the sum of |7,500, for the four

claims, and affiant has examined said ground with refer-

ence to the purchase thereof by the Miocene Ditch Com-

pany, and has repeatedly declined to purchase the same,

even at the lowest offered figure of $7,500.
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That the testimony of said Jacobson and Spnllis, with

reference to the prospects, old channel and gravel de-

posits on said claims, is utterly and entirely absurd and

ridiculous as if there had been anything like the amount

of gravel and prospects, as testified to by said Jacob-

son and Spullis, the Mocene Ditch Company, would

have considered said claims a gift at said price and

would have purchased the said claims long ago.

That in fact no gold in paying quantities has been

discovered upon said claims, and so proverbial is this

fact among the miners of Nome river, that the so-called

"Discovery Gulch,'' is generally known as "Poverty

Gulch.''

That after the Miocene ditch had been cut as afore-

said on said 11th day of S^eptember, A. D. 1905, affiant

had the cut above said ditch, w^ashed out by the waters

of the Campion Mining and Trading Company's ditch,

on the night of the 11th day of September, A. D. 1905,

as aforesaid, thoroughly prospected by two competent

foremen of the Miocene Ditch Company, and one T. F.

Madden, for the purpose of ascertaining whether or not

there was any gold in paying quantities above said

Miocene ditch, or in any quantity w^hatsoever.

That from the prospecting done and performed by

the parties aforesaid, at the instance of plaintiff corpo-

ration, it developed that there was no gold whatsoever

above said Miocene ditch on the alleged Euby claim,

saving and except an occasional fine color.

That at the point where said ditch was cut on the

11th day of September, A. D. 1905, as aforesaid, said
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ditch has an elevation over and above Nome river of

about 90 feet, being distant from said Nome river about

1,300 feet; that by reason of the elevation of said ground

over and above Nome river, the whole of the aforesaid

Ruby Placer Mining Claim, lying below the Miocene

ditch, could be piped and hydraulicked into Nome river

without any interference whatsoever with the Miocene

ditch, if gold in i)aying quantities existed on said Ruby

placer claim, or any portion thereof below plaintiff's

said ditch.

That the testimony of the defendant Jacobson, with

reference to the reason why he, the said Jacobson,

abandoned his alleged old channel at the lower rim

thereof and proceeded to begin his mining operations at

a point 125 feet above the Miocene ditch, is a mere make

shift and pretense, for the reason that had the said

Jacobson in fact discovered the rim of an old channel

as testified to by him, said Jacobson would certainly, as

a practical miner prospected into said old channel, and

if annoyed by water could easily have cut the rim of

said old channel in his prospecting, so as to drain said

water from out the old channel.

That said work alleged by said Jacobson about the

ditch, to have been done in the usual and ordinary run

of mining, would in no wise or form tend to drain said

old channel or facilitate the operation thereof, or the

extraction of gold therefrom, but the pretended mining

of said Jacobson and the other defendants, above said

ditch is a mere makeshift and pretense, and in the

opinion of afitiant done for the sole purpose of forcing
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affiant's corporation to purchase the aforesaid claims

at the sum of |7,50O.

Affiant says that the testimony of said Jacobson with

reference to his knowledge of the said old channel

merely by reason of the fact that the said Jacobson

claims to have found the bedrock dipping into the hill

and towards the Miocene ditch at about 300 feet dis-

tant from said Miocene ditch, and below the same, is

absurd, as it is a well known fact that all the bedrock

in the Nome Mining District waves up and down in

places without the presence or absence of any old chan-

nel or channels whatsoever.

That with reference to the testimony of said Jacob-

son concerning a certain prospect hold 17 feet to bed-

rock, near the cut made by the defendants at the lower

side line of the alleged Euby claim, affiant says that on

the 2i5th day of August, 1906, he suggested to the de-

fendant, M. Spullis, while examining said property, that

they pan the dirt which had been taken out of this 17

foot hole, for the purpose of ascertaining what pay,

if any, the gravel therein contained, and said Spullis

told affiant that there would be no use to pan said dirt,

as they had not reached bedrock in said hole and the

gravel taken therefrom did not as yet carry any values,

nor was any bedrock dirt discernible on said dump ex-

tracted from said 17 foot hole.

That from affiant's examination of the aforesaid

placer mining claims the same are absolutely and en-

tirely worthless as placer mining claims, and there is

contained therein and thereon no gold in paying quanti-
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ties, and if said ditch is cut and destroyed on such pre-

tenses it will be impossible for mining operations to be

conducted on the Seward Peninsula.

That with the exception of about 300 miner's inches

of water supplied by the pumping plant of the Wild

Goose Mining and Trading Co., the waters delivered

,
through the aforesaid ditch of plaintiff corporation, are

the only available waters for the operation of a large

number of the most profitable and productive placer

mining claims in and around Anvil and King mountains,

their slopes, ravines and gulches, and in and around

Anvil, Glacier and Dexter creeks, and vicinity; and have

been since the summer of 1903, when the aforesaid ditch

was completed to Nome river, as aforesaid.

That if said ditch is cut and washed out so as to pre-

vent the further use of the waters therein flowing by

plaintiff corporation on the mines owned and leased by

it and so as to prevent the further distribution of said

waters therein flowing to the lands aforesaid, to the

patrons, customers and the public generally, as hereto-

fore, a large number of the most profitable, valuable and

heretofore productive claims in and around said Anvil

and King mountains, their slopes, ravines and gulches,

and in and around Anvil, Glacier and Dexter creeks, and

vicinity, must be closed down and become nonproductive,

thereby throwing out of employment a large number

of men heretofore employed in and about said ditch,

and in and about the operation of the aforesaid placer

mining claims, and most materially and substantially
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reduce the total gross output from tlie Nome Mining

District. '

j

^

W. Si. BLISS.

Subscribed and sworn to before me this 26th day of

Sept., 1905.
I

[Seal] ALBERT FINK,

Notary Public, District of Alaska.

In the United States District Court in and for the Dis-

trict of Alaska^ Second Division.

MIOCENE DITCH COMPANY (a Cor-

,

poration), I

Plaintiff, I

vs.

JOHN JACOBSON et al., \

Defendants.

Affidavit of T. F. Madden.

United States of America,

District of Alaska,—ss.

T. F. Madden, being first duly sworn, deposes and says:

That he first came to the District of Alaska, in the year

1898, since which time he has been in the District during

every mining season except that of 1904,

That Avhile affiant has been in the district aforesaid,

he has been engaged in placer mining and in mining

operations generally; that affiant has spent two of the

mining seasons aforesaid in the Cape Nome Mining Dis-

trict and in that vicinity and is very well acquainted with
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the richest and best producing mines within said mining

district

.

That he is acquainted with the mining claims on Little,

Anvil, Glacier and Dexter creeks, and the gulches tribu-

tary thereto, and knows that the richest and best produc-

ing mines within said Cape Nome Mining District are

situate thereon.

That affiant is quite well acquainted Tsdth the water

supply on the various creeks and gulches within said dis-

trict and Avith the water facilities available for mining

operations and is likewise very well acquainted with the

building and construction of water ditches for mining

purposes

,

That affiant has known the Miocene Ditch Company, a

corporation, the plaintiff in this case, for at least three

years last past, and has been in the employ of said Mio-

cene Ditch Company, during the season of 1905, and

is acquainted with the ditch system built, constructed

and maintained by the said Miocene Ditch Com-

pany, which said system consists of about 47 miles

of ditch, which diverts the Avater from the head of Nome

river and its head tributaries, and carries and conveys

said waters therefrom on to and upon the mining claims

and mining ground on said Little, Anvil, Glacier, and

Dexter creeks, and the gulches tributary thereto; and

that said waters so diverted and conveyed as aforesaid,

has been by the said Miocene Ditch Company, distributed

and parceled out to its various customers and to individ-

ual owners of mining claims for use in the mining devel-
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opment and operation of the same, by means of which

large quantities of gold and golddust have been ex-

tracted from said mining claims.

That in the building, construction and maintenance of

said Miocene Ditch System and in working and operation

of the mining claims operated by said waters a large num-

ber of men have constantly been employed, ranging in

number from 350 to TOO men ; that the said employees are

dependent for employment upon the maintenance of said

ditch, and said mining operation, if said ditch is per-

mitted to be cut and destroyed, at a point thereon between

Dorothy and Divide creeks, a large number of said persons

will be thrown out of employment, said mining claims

and mining ground heretofore mentioned cannot be

operated and vrill become nonproductive, for the reason

that said mining ground and mining claims are depend-

ent almost wholly and entirely upon said waters for their

operation

.

That affiant is familiar with that portion of the Mio-

cene ditch between Divide and Dorothy creeks, and at the

point where said ditch crosses those certain alleged placer

mining. claims called the Ruby, Moonshine^ Rajah and

Omisk, and is familiar with the nature and the character

of the construction of said ditch at these points.

That the Campion ditch parallels the Miocene ditch

for some distance at said point and is situated distant

therefrom about from 300 to 500 feet, with an elevation

over said Miocene ditch of about 30 feet

,

That by reason of the location and elevation of said

Campion ditch the said Miocene ditch, and the banks
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thereof have been constructed with unusual strength, cal-

culated and intended to resist any possible break in the

Campion ditch and the result of any influx of water there-

from.

That the lower bank of said Miocene ditch is built and

constructed to a height of 6 feet from the bottom of said

ditch and about 5 feet above high-vrater mark, is about

14 feet at the base, with one to one slope and has a crown

of 2^ feet or 3 on the top ; that said bank in its construc-

tion is interwoven with AvilloAVS, and in affiant's opinion,

is unusuallv strong and well constructed; and affiant

further stated that in his opinion the influx of 600 inches

of water from the Campion ditch would not and could

not so affect the Miocene ditch as to break the lower

bank thereof, and affiant believes and has reason to be-

lieve that some other means or some other agency was

employed to break and destroy the lower bank of said

Miocene ditch.

That affiant, as before stated, is a practical miner

and has had extensive experience in jDlacer mining and

prospecting for placer gold in various parts of the Dis-

trict of Alaska.

That on the 23d day of September, A. D. 1905, in com-

pany with A. D. Jett and Fred Miller, affiant prospected

the cut made by the defendants in this action just above

the Miocene ditch at the point where said ditch had been

cut and destroyed, which said cut Avas about 125 feet

long and three feet deep; that in said cut affiant and

said other persons sank six holes to bed rock for the pur-

pose of thoroughly prospecting said cut and ascertaining
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the value thereof, and if any gold or golddust was con-

tained therein , and from said holes in said cut said affiant

and said other persons took twenty pans of dirt and care-

fully panned the same and obtained as a result thereof

only four small colors.

That from his knowledge of placer mining and from

his examination of said cut and the prospecting and pan-

ning done therein, affiant gives it as his opinion that said

claims are wholly worthless as placer mining propositions,

and could not and cannot be profitably worked and mined.

That affiant is familiar with the said Miocene ditch

from the f)oint of intake on Nome river to the places

where it distributes the said water to said mining claims

above-mentioned, and is familiar Avith the grade of said

ditch, and affiant states that there is no other available

route for said ditch, so as to give the same the necessary

grade to make the waters of said ditch run to the ditches

connected therewith.

T. F. MADDEN.

Subscribed and sworn to before me this 26th of Sept.,

1905.

[Seal]^ ALBERT FINK,

Notary Public, District of Alaska.
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In the United States District Court in and for the Dis-

trict of Alaska^ Second Division,

MIOCENE DITCH COMPANY (a Cor

poration
)

,

Plaintiff,

JOHN JACOBSON et al., !

Defendants. /

Affidavit of Fred F. Miller.

United States of America,

District of Alaska,—ss.

Fred F. Miller, being dul}^ sworn upon his oath, de-

poses and says:

That ever since the mining season of 1901, afSant has

been in the employ of the plaintiff corporation, the Mio-

cene Ditch Company, and its predecessors in interest, and

ever since the beginning of the mining season of 1905 af-

fiant has been one of the regular foremen of said plain-

tiff corporation.

That affiant knows of that certain ditch oAvned and

operated by plaintiff corporation and known and desig-

nated as the Miocene ditch, which said ditch conveys the

waters of Nome river and its head tributaries from its in-

take on said Nome river to Anvil, Glacier and Dexter

creeks and vicinity where said waters are used by plain-

tiff corporation in the operation of placer mining claims

owned and leased by it and where said waters are sold

and farmed out to the customers of plaintiff corporation,
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and to the public generally at a fixed tariff. That said

ditch, together with its laterals, is forty-seven (47) miles

in length.

That affiant, during the summer of 1903, was employed

by plaintiff corporation in the construction of its said

ditch from Dorothy creek to its intake on Nome river,

and was present during the entire construction of said

ditch between the points aforesaid. That none of the de-

fendants, during the time of the construction of said

ditch, or at any other time, to affiant's knowledge, except

as hereinafter stated, made any objection or interference

whatsoever with th*e construction and projection of said

ditch over any alleged placer locations between said

Dorothy creek and said Nome river.

That affiant knows of the location of that certain ditch

known as the Campion Mining and Trading Company's

ditch, which said ditch conveys the waters of Buffalo

creek from its intake on said creek to Dorothy creek

and runs parallel with and above the said Miocene ditch,

being about thirty (30) feet in elevation above the Mio-

cene ditch. That by reason of the elevation of the Cam-

pion ditch above the Miocene ditch, tlie waters of the

Campion ditch can be taken at any place betvseen the

points aforesaid and so discharged by means of hypraulic

pipe as to ground sluice, wash out, and destroy the Mio-

cene ditch.

That affiant knows of those certain alleged placer lo-

cations on and around Discovery gulch, a tributary of

Nome river which said Discovery gulch lies at a point

about half way between Dorothy and Divide creeks, said
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placer mining claims being knoAvn as the Moonshine, the

Eajah, the Ruby, and the Omisk, respectively, and the

upper portions of which are intersected and traversed by

the Miocene ditch through their entire length.

Affiant further says that he is acquainted with the de-

fendants Jacobson, Spullis, Eassman, and Chagnon, and

knows where said defendants were conducting their pre-

tended mining operations on the alleged Ruby placer min-

ing claim during the mining season of 1905. That up un-

til the 11th day of September, 1905, the defendants afore-

said had been engaged in their pretended mining on said

Ruby claim at a point about the center of Discovery

gulch, and about three hundred and fifty (350) to five

hundred (500) feet below the Miocene ditch. That said

operations weve conducted by means of a hydraulic pipe

brought from the Campion ditch and discharged at a

point about 350 feet below the Miocene ditch on said al-

leged Ruby claim. That with the waters discharged from

said pipe, as aforesaid, the aforesaid defendants, up to

the llth day of September, A. D. 1905, had piped out a

cut about 100 feet long, by twelve (12) to twenty (20)

feet wide, by five (5) feet deep at the point aforesaid.

That the aforesaid defendants have been engaged in the

piping out of the aforesaid cut practically all the mining

season of 1905, up to the llth day of September, 1905.

That in the afternoon of the llth day of September, 1905,

defendants took up this pipe from the point where it had

theretofore discharged about 350 feet below the Miocene

ditch, to a point about 125 feet above the Miocene ditch

and on the night of September llth, 1905, the defendants,
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or some of them, turned the waters of the Campion ditch

through said pipe, destroying the same at said point about

125 feet above said Miocene ditch. That the amount of

water discharged through said pipe at the point aforesaid,

was about six hundred (600) miner's inches;, and with

said water discharged, as aforesaid, defendants washed

out and ground sluiced a cut, beginning at said point 125

feet above the said Miocene ditch, and extending doT\Ti

the hill to said Miocene ditch, said cut being about 125

feet long, by 10 feet wide by three feet deep. That affiant

arrived at said point on the night of the 11th day of

September, 1905, about 10 o'clock, and found the defend-

ants Kassman, Jacobson and Spullis engaged in the afore-

said process of ground sluicing. That the defendants

had no lights burning, no boxes set, and no other mining

apparatus whatsoever, saving and except that they were

ground sluicing out the Miocene ditch as rapidly as pos-

sible. That affiant spoke to the defendant Rassman and

asked said Rassman what they were doing. That said

Rassman laughed at affiant and told him they Avere min-

ing, and that they would show him Avhat they were do-

ing. That, thereupon affiant turned out the waters of the

Campion Mining and Trading Company's ditch through

its waste gate at Divide creek so as to take the water

away from the defendants, and proceeded to repair the

Miocene ditch at the point where the same had been cut

and broken by defendants, as aforesaid.

That affiant is very familiar with the construction of

the lower bank of the Miocene ditch at the point afore-

said, having assisted in its building in the year 1903, and
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its subsequent enlargement. That said bank at the point

where the same was washed out and destroyed is about

twelve feet at the base, with walls sloping one to one,

and two and one-half feet crown, and standing about four

(4) feet above high-water mark in the ditch. That by

reason of the unusual strength of said lower bank at the

point aforesaid, it would have been impossible to wash

the same out by 600 miner's inches of water discharged

from the Campion ditch at a point 125 feet above said

Campion ditch and flowing thence naturally down the

hillside and into the Miocene ditch. That the effect of

the waters so flowing as aforesaid, would have been to

fill up the Miocene ditch at the point aforesaid, with

slimes and debris, thereby backing the water up in said

Miocene ditch and forcing it over the bank at some point

lower than the bank where the aforesaid ditch was broken

on the date aforesaid, and farther up the ditch. That

affiant knows that the lower bank of said Miocene ditch

had been constructed substantially with the view of be-

ing able to carry off all the waters discharged from an

accidental break in the Campion ditch, or any unusual

high water produced by sudden freshets, or otherwise.

That by reason of the premises aforesaid, affiant knows

that the lower bank of the Miocene ditch at the point

aforesaid, had been deliberately cut by defendants with

pick and shovel, or by some other means than the water

naturally flowing down from the point of discharge from

the pipe of the Campion ditch.

That on the 23d day of September, 1905, affiant, in

company with A. D. Jett and T. F. Madden, acting un-
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der the orders of the superintendents and managers of the

Miocene Ditch Company, made a careful examination of

the cut ground sluiced out by defendants on the night

of the 11th day of September, 1905, with the view of as-

certaining what gold, if any, was contained in the ground

in said cut above the Miocene ditch. That affiant, to-

gether with the persons aforesaid, put down six holes to

bedrock in the said cut; two at the lower end thereof,

two at the upper end, and two in the center thereof.

That said bedrock was of schist formation, and about five

feet below the surface of the earth, two feet below the

bottom of the cut, and sloping gradually with the gen-

eral slope of the hill. That from the six holes put to

bedrock, as aforesaid, twenty (20) pans of dirt were

taken and washed up by affiant, and the persons aforesaid,

and in the whole and entire twenty pans only four (4)

small, fine colors existed. That the contention of defend-

ants that they were mining in the usual and ordinary

course on the night of September 11th, 1905, is absurd

and mere pretense. That as a matter of truth and fact

defendants at said time were simply engaged in deliber

ately cutting and destroying and washing away the ditch

of the plaintiff corporation.

That on the afternoon of the lltli day of September,

A. D. 1905, there were six hundred (600) miner's inches

of water flowing through the ditch of the Campion Mining

and Trading Company, which said water was not being

used by the Campion Mining and Trading Company, or

any other person or persons whomsoever.

That from 350 to 700 men are employed in and around
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the ditch of plaintiff corporation, and in and around the,

placer mining claims operated with waters delivered

through said Miocene ditch. That a large number of

the richest and most valuable placer mining claims in

and around Anvil, Glacier, and Dexter creeks and vicin-

ity, are entirely dependent upon the waters of the afore-

said ditch, delivered as aforesaid, and that if said ditch

is so cut and destroyed as to prevent the further deliv-

ery of waters there through as heretofore, a large num-

ber of the richest and most profitable placer mining

claims at the point aforesaid, must cease operations

and become nonproductive, and a large number of men

heretofore employed will be discharged.

That affiant has no interest in the above-entitled suit

further than that he is one of the regular foremen of

plaintiff corporation, and in the event of the destruc-

tion of plaintiff's ditch will lose his employment.

FRED F. MILLER.

Subscribed and sworn to before me this 26 day of

September, A. D. 190'5.

ALBERT FINK,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.
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In the United States District Court in and for the District

o^f Alaska, Second Division,

MIOCENE DITCH COMPANY (a Cor-

poration),

Plaintiff,!

vs.

JOHN JAOOBSON et al.,

Defendants.

Affidavit of J. L. Peirce.

United States of America,

District of Alaska,—ss.

J. L. Peirce, being first duly sworn, upon his oath de-

poses and says:

That he has been a resident of the District of Alaska

and in said district during the mining seasons since the

year 1901. That he is the general superintendent and

manager in the Nome Mining District for E. J. Mat-

thews, who owns a large number of mining claims on

Anvil and Dexter creeks and vicinity.

That he knows of that ditch known and designated as

the Miocene ditch and owned and operated by plaintiff

corporation herein, which said ditch conveys the waters

of Nome river and its head tributaries from its intake

on said Nome river to Aiivil creek. Glacier creek and

Dexter creek and vicinity.

That he is acquainted with the general mining con-

ditions in and about the Nome Mining District, and has

been since the year 1901. That in his opinion the total



38 Miocene Ditch Company

output of the Nome Mining District for the mining sea-

son of 1905 will approximate three million dollars, fully

one-half of which has been washed out and sluiced with

waters delivered through the aforesaid ditch of plain-

tiff corporation. That said waters of Nome river and

its head tributaries delivered through the aforesaid

ditch at Anvil, Glacier and Dexter creeks are so used

by plaintiff corporation in the operation of mines owned

and leased by it, and said waters are also farmed out

to the customers of plaintiff corporation and to the

public generally at a fixed tariff. That a large number

of the richest and most profitable mining claims on and

around King and Anvil mountains, its slopes, ravines,

and gulches, and at and around Anvil, Glacier and Dex-

ter creeks are entirely dependent for operation upon

the waters delivered through the aforesaid ditch. That

a large number of men are employed in and about the

said ditch and in and about the operation of placer min-

ing claims worked with the waters delivered by said

ditch at the points aforesaid. That if said ditch is so

cut, washed out and destroyed so as to make the fur-

ther delivery of water therein at the points aforesaid

impossible, a large number of the richest and most val-

uable placer mining claims in and around the points

aforesaid must cease operations and become unproduc-

tive and unprofitable, thereby throwing out of employ-

ment a large number of men and materially and sub-

stantially lessening the gross output of gold from the

Nome Mining District.

That he has no connection with the plaintiff corpora-
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tion and no interest in the result of the above-entitled

suit.

J. L. PIERCE.

Subscribed and sworn to before me this 26 day of Sep-

tember, A. D. 1905.

[Seal] ALBERT FINK,

Notary Public in and for the District of Alaska, Resid-

ing: at Nome.

In the United States District Court in and for the District

of\ Alaska, Second Division.

MIOCENE DITCH COMPANY (a Cor-

\

poration),

Plaintiff,

vs.

JOHN JACOBSON et al.,

Defendants.

'
"'

' ' Affidavit of Arthur D. Jett.

United States of America,

District of Alaska,—ss.

Arthur D. Jett, being first duly sworn upon his oath

deposes and says:

That he is now, and has been since September 8th,

1901, in the employ of the plaintiff corporation as one

of its foremen. That he knows of that certain ditch

owned and operated by plaintiff corporation and known

and designated as the Miocene ditch, which said ditch

conveys the waters of Nome river and its head tribu-
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taries from its intake on Nome river about a quarter of

a mile below the mouth of Buffalo creek to Anvil,

Glacier and Dexter creeks where said waters are used

by plaintiff corporation in the operation of placer min-

ing claims owned and leased by it, and where said wat-

ers are sold and farmed out to the customers of plain-

tiff corporation and to the public generally at a fixed

tariff. That said ditch, together with its laterals, is

forty-seven miles in length, and saving and except

about three hundred inches of water supplied by the

Wild Goose Mining and Trading Company, has been,

since the year 1903, and now is, the only source by which

water can be supplied for the operation of a large num-

ber of the most profitable and productive placer mining

claims on and around Anvil and King mountains, their

slopes, gulches and ravines, and at and around Anvil,

Glacier and Dexter creeks and vicinity. That he is well

acquainted with the general mining conditions in the

Cape Nome Mining District since the year 1899, when he

first came to the district aforesaid. That in his opin-

ion the total gross output of gold from said Nome Min-

ing District for the mining season of 1905 will approxi-

mate the sum of three million dollars, over one-half of

w^hich has been sluiced and washed out with waters con-

veyed through the ditch aforesaid, and delivered by

plaintiff corporation for its own use and for the use

of its customers and the public generally.

That from 350 to 700 men are constantly employed in

and about said ditch and in and about placer mining

claims operated with the waters delivered through and
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by said ditch as aforesaid, and that a large number of

the richest and most profitable mining claims at the

points aforesaid are totally dependent upon the waters

delivered through said ditch for their operation.

That he is familiar with the waters available in the

Cape Nome Mining District for the operation of the

aforesaid placer mining claims in and around the points

aforesaid, and that the said waters of Nome river and

its head tributaries delivered through the ditch afore-

said are the onl}^ available waters for the operation of

a large number of *tlie richest and most profitable min-

ing claims at the points and in the vicinity aforesaid.

That if said ditch is so cut or washed out, and destroyed

as to render impossible the further delivery of water

there through to the customers of plaintiff corporation

and to the public generally, a large number of the rich-

est and most profitable mining claims in and about the

points aforesaid, now operated by plaintiff corporation,

its customers and the public generally, must cease oper-

ations and remain unproductive and unprofitable, there-

by throwing out of employment a large number of men,

and must 'materially and substantially lessen the total

gold production in the Nome Mining District.

That he knows of that certain ditch known as the

Campion Mining and Trading Company's ditch, which

said ditch has its intake on Buffalo creek, and conveys

the waters of said Buffalo creek from its intake thereon

to Dorothy creek, which said ditch of the Campion Min-

ing and Trading Company runs above and parallel with

the ditch of the Miocene company between the points
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aforesaid, lying at an elevation of about thirty (30)

feet above the Miocene ditch. That by reason of the

elevation of said Campion ditch above the Miocene ditch,

the waters of the Campion ditch can be taken out of

said ditch by hydraulic pipe and used at any place be-

tween the points aforesaid to ground sluice and wash

out and destro}?^ the Miocene ditch.

That he is familiar with those certain alleged placer

locations known and designated as the Moonshine, the

Rajah, the Ruby, and the Omisk placer mining claims,

said claims containing twenty (20) acres each, more or

less, and being; located around and about Discoverv

gulch, a tributary of Nome river, half way between Di-

vide and Dorothy creeks on said Nome river. That the

Miocene ditch traverses and intersects the upper portion

of said placer claims through the entire length thereof.

That in the summer of 1903 affiant was foreman for

plaintiff corporation and assisted in the projection of

said Miocene ditch over and across these alleged placer

locations, if any such in fact existed at said time. That

affiant was present on the ground at the time of the

construction of said ditch across said claims as afore-

said, and knows that no objections to the construction of

said ditch were made by the defendants, or any of them,

or any person or persons whomsoever acting in their be-

half, and that said ditch, since its construction and com-

pletion in the summer of 1903, has conveyed the waters

of Nome river as aforesaid, through and over said al-

leged placer locations without let or hindrance or inter-

ruption or interference of any kind by said defendants,
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their agents, employees or any person or persons acting

for them or in their behalf except as hereinafter stated.

That at about 12 o'clock on the night of September

11th, 1905, affiant received a telephone message from

one Fred Miller, one of the foremen of the Miocene

Ditch Company to come over with a team of horses and

a gang of men from the place where affiant was work-

ing on the Grand Central river to the Miocene ditch in

order to repair a break in said ditch. That affiant ar-

rived about 2 o'clock A. M. on the 12th day of September,

1905, at a point on said ditch near Discovery gulch and

on the alleged Euby placer mining claim, where affiant

found that some of the defendants in the above-entitled

suit had, by means of the water of the Campion Mining

and Trading Company's ditch, conveyed by hydraulic

pipe to a point about 125 feet above the Miocene ditch,

ground sluiced, washed out and destroyed a portion of

said Miocene ditch, and had ground sluiced, washed

out and washed down from the point aforesaid through

and across the Miocene ditch, a cut about 125 feet long

by ten (10) feet wide, by three (3) feet deep. That affi-

ant is familiar with the construction of the lower bank

of the Miocene ditch at this point, having superintended

its construction in the year 1903, and its subsequent en-

largement, and knows that by reason of the manner

in which said lower bank was built at this place, said

bank having a base of fourteen (14) feet, with bank

sloping one by one, and a crown of two and one-half

feet, and standing four (4) feet above the high-water

mark in said ditch, it would have been impossible to
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wash out said ditch at said point with waters naturally

flowing down the hill from the Campion ditch and dis-

charged and delivered at a point 125 feet up the hill

from the Miocene ditch; and unless the lower bank of

said Miocene ditch had been deliberately cut by pick

and shovel or by some other means than the natural

flow of said waters discharged from the point as afore-

said. That had the lower bank of the Miocene ditch

not been deliberately cut at this point with pick and

shovel or some other means, the slimes and debris sluiced

down from the waters of the Campion ditch would have

filled the Miocene ditch at this point, rendering the bank

even stronger than theretofore, and would have forced

the waters back and along said Miocene ditch up where

the same v>'Ould have run over said Miocene ditch at

weaker and lower places in the lower bank of said

Miocene ditch. That by reason of the matters and

things aforesaid affiant says that he is positive that the

lower bank of said Miocene ditch at this point was de-

liberately cut by defendants, or some of them.

That affiant further says that acting under the in-

structions of the managers and superintendents of the

Miocene Ditch Company, affiant, together with Fred

Miller, one of the foremen of the Miocene Ditch Com-

pany, and T. F. Madden, thoroughly prospected that cut

washed out by defendants on the night of the 11th day

of September, 1905. That affiant, together with the

persons aforesaid, sank in said cut six holes to bedrock;

two of said holes in the center of said cut, two at the

lower end thereof, and two at the upper end thereof.
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That the bedrock of said cut was only about five (5)

feet below the surface of the ground, or two (2) feet

below the bottom of said cut. That the bedrock was

composed of schist and sloped with the slope of the

hill. That from the six holes put down by afi&ant and

the parties aforesaid to bedrock as aforesaid, affiant

took twenty (20) pans from off bedrock and the two

feet of gravel above bedrock, and that in the whole

twenty pans taken by affiant as aforesaid and panned

out, only four small, fine colors were discovered.

That during the summer of 1903 affiant also pros-

pected said Kuby claim at the lower side line thereof at

a point where defendants at that time had a small cut

in said claim, and was supposed to have gotten $1.25

to the pan off bedrock. That affiant carefully pros-

pected and panned at said place and knows that there

was no pay thereon saving and excepting a few fine

colors which could be occasionally gotten in the pan.

That affiant was prospecting said claim at that time

with a view of taking a lay thereon.

That the elevation of the Miocene ditch at the point

where said ditch was cut on the 11th day of September,

1905, as aforesaid, is about ninety (90) feet above Nome

river, being about 1300 feet distant from said Nome

river. That by reason of the elevation of the said Kuby

claim above said river it would be easy and miner-like

for all of said claims lying below the Miocene ditch to

be hydraulicked and piped into said Nome river with

waters from the Campion ditch without any interfer-

ence whatsoever with the Miocene ditch, if there was
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any gold below said Miocene ditch which justified said

hydraulicking. That the contention upon the part of

the defendants that they were engaged in the ordinary

and usual course of mining in their destruction of the

Miocene ditch on the 11th day of September, 1905, is a

mere pretense, as no gold whatsoever has ever been dis-

covered in paying quantities upon said Kuby claim; and

none at all has ever been discovered on said claim above

the said Miocene ditch. That the aforesaid Discovery

gulch running through the aforesaid Kuby claim is gen-

erally known among the miners of Nome river as ^Tov-

erty'' gulch on account of the total absence of gold

thereon, and said gulch has borne said nickname ever

since the summer of 1903, when the same was first dis-

covered.

That affiant has no interest in the above-entitled suit

any further than that affiant is one of the regular em-

ployees of plaintiff corporation as one of its foremen in

and about this ditch, and that if said ditch is cut and

destroyed, affiant will be thrown out of employment.

ARTHUR D. JETT.

Subscribed and sworn to before me this 26 day of Sep-

tember, A. D. 1905.

[Seal] ALBERT FINK,

Notary Public in and for the District of Alaska, Residing

at Nome.
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In the United States District Court in and for the District

of Alaska^ Second Division,

MIOCENE DITCH COMPANY (a Cor- 1.

poration
)

,

Plaintiff,

vs.

JOHN JACOBSON et al.,

Defendants.

Affidavit of D. H. Davidson.

United States of America,

District of Alaska,—ss.

D. H. Davidson, being first duly sworn, deposes and

says

:

That lie is a resident of the District of Alaska, and

has been since the 3^ear 1898, and within the Cape Nome

Mining District, District of AlavSka, since the year 1900;

That he is acquainted with that certain corporation

known as the Miocene Ditch Company, plaintiff in the

above-entitled suit; and knows of, and is well-acquainted

with the ditch system built and constructed and now be-

ing operated by said Miocene Ditch Company, which said

ditch system in all, consists of about 47 miles of ditch;

That this ditch system was commenced in the year

1901, and since said time has been built and constructed

up to Nome river and David creek;

That affiant is acquainted with that portion of said

Miocene ditch lying betAveen Divide and Dorothy creeks,
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which said portion of said ditch was surveyed in 1902

and built, constructed and completed in the year 1903,

since said time said ditch, over said portion just above

mentioned, has been carrying and conveying the waters of

Nome river on, to and upon mining claims on Little, An-

vil, Dexter, Glacier, creeks, Snow gulch, and Speciman

gulch, which said mining claims and mining ground has

been worked, operated and developed by means of the

said water conveyed through said ditch, as aforesaid;

That the cost of the construction of said ditch system,

up to the present date, has exceeded the sum of $400,000;

That to affiant's own knowledge, the said Miocene

Ditch System has supplied great quantities of water to

various customers, patrons and the public generally, who

have operated and developed mining claims and mining

ground in the places just above-mentioned, at a regular

tariff of fl.OO per inch, for 24 hours, said water being

under pressure, and at 50^ per inch for wash water for

24 hours;

That said water conveyed by said Miocene ditch is the

only available water for mining within said district and

upon said mining claims and mining ground aforesaid

under pressure, save and except about 300 miner's inches

of water conveyed by the pumping plant of the Wild

Goose Mining and Trading Company, and that the min-

ing claims and mining ground hereinbefore mentioned

and lying subject to and adjacent to the Miocene ditch

can only be worked and operated, except in a very limited

way, by the waters conveyed by said Miocene ditch and

the Wild Goose Pumping Plant, and if the said ditch is
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destroyed said mining claims and mining ground will al-

most be obliged to cease operations, and the mineral out-

put of the Cape Nome Mining District will be greatly

diminished.

That the mineral output of the Cape Nome Mining Dis-

trict, up to date will, in affiant's opinion, reach the sum

of about 13,000,000, one-half of which amount, has been,

in affiant's opinion, washed and sluiced up and mined

from and by means of the waters carried and conveyed

by said Miocene Ditch Company, as aforesaid;

That affiant knows that on September 12, 1905, said

ditch of said Miocene Ditch Company, was cut and de-

stroyed at a point between Dorothy and Divide creeks,

and that the waters usually flowing through said ditch

were shut off and that said Miocene Ditch Company, was

obliged to suspend operations upon several claims where

they were engaged in working; that the pits of said

Miocene Ditch Company, where they were then engaged

in working, were flooded, and so continued for a period

of 12 hours ; that the value of said water to said Miocene

Ditch Company, in their mining operations, and sale of

waters to its said customers, as it has contracted, were

reasonably worth the sum of |5,000 per day

;

That affiant knoAvs that many of the richest claims

within the Cape Nome Mining District are almost en-

tirely dependent for their operation upon the waters car-

ried and conveyed through said Miocene ditch, and a

great many laborers and miners, to the number of about

300 are dependent upon said Miocene ditch for their em-

ployment in mining, and that said mining claims and
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mining ground aforesaid cannot be worked to any extent

without the waters carried by said Miocene ditch, and

that the destruction of said ditch would suspend and al-

most entirely suspend the mining and development of

said placer mining claims and mining ground would de-

prive said laboring men of employment, and would seri-

ously impair the commercial and business interests of the

Cape Nome Mining District.

D. H. DAVIDSON.

Subscribed and sworn to before me this 25th day of Sep-

tember, 1905.

[Seal] ALBEET FINK,

Notary Public, District of Alaska.

In the United States DiMrict Court in and for the District

of Alaska^ Second Division.

MIOCENE DITCH COMPANY (a Cor-

poration), 1

Plaintiff, /

vs.

JOHN JACOBSON et al..

Defendants. /

Affidavit of James O'Sullivan.

United States of America,

District of Alaska,—ss.

James O' Sullivan, being first duly sworn on his oath,

deposes and says:
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That he is now and has been since the year 1900, en-

gaged in the operation of placer mining claims in the

Cape Nome Mining District, District of Alaska, and that

he has been particularly engaged in the operation of a

certain placer mining claim located on Grass gulch, a

tributary of Dexter creek, in the Cape Nome Mining Dis-

trict, District of Alaska.

That he knows of a certain ditch owned and operated

by the plaintiff corporation, and known as the Miocene

ditch ; that said ditch together with laterals is he believes

over 40 miles in length, and conveys the waters of Nome

river and head tributaries, from the intake of said ditch

on Nome river to placer mining claims in and around

Anvil Glacier and Dexter creeks, where said waters so

conveyed are used by the plaintiff corporation in the

operation of mining claims owned and leased by it, and

said waters are farmed out to the customers of plaintiff

corporation and to the public generally at a fixed tariff.

That he is familiar with the mining conditions in and

around the said Cape Nome Mining District, and in his

opinion the total gross production of gold for said mining

district during the mining season of 1905, will be approxi-

mately the sum of |3,000,000, a large amount of which, in

his opinion, has been washed and sluiced with the waters

conveyed through the aforesaid ditch of plaintiff corpora-

tion, as aforesaid, and used by plaintiff corporation, as

aforesaid, and distributed as aforesaid to the customers

of plaintiff corporation and the public generally.

That he is familiar with the available supply of water

for the operation of claims in the vicinity aforesaid, and
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that he knows that with the exception of about 300 miner's

inches of water supplied by a pumping plant owned and

operated by the Wild Goose Mining and Trading Com-

pany, the waters conveyed through the aforesaid ditch of

plaintiff corporation as aforesaid, are the only available

waters for the operation of a large number of the richest

and most valuable placer mining claims in and around

Anvil, Dexter and Glacier creeks and around King and

Anvil mountains, its ravines and gulches;

That if the ditch of plaintiff corporation is so broken,

washed out and destroyed so as to make further delivery

of water at the points hereinbefore referred to by plain-

tiff corporation impossible, a large number of the richest

and most valuable placer mining claims must cease opera-

tion, as they are entirely dependent upon this source of

w^ater supply, and a large number of men heretofore en-

gaged in the operation of the aforesaid placer mining

claims will lose their employment, and the total gold

production from the Cape Nome Mining District will be

materially and substantially decreased;

That he was a customer of plaintiff corporation dur-

ing the mining seasons of 1902 and 1903;

That he is in no wise connected with the plaintiff cor-

poration, and has no interest in the result of the alx>ve-

entitled suit.

JAMES O'SULLIVAN.

Subscribed and sworn to before me this 26th day of

September, A. D. 1905.

[Seal] ALBERT FINK,

Notary Public in and for the District of Alaska.
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In the United States District Court in and for the District

of Alaska^ Second Division.

MIOCENE DITCH COMPANY (a Cor-

poration
)

,

Plaintiff,
|

vs.

JOHN JACOBSON et al.,

Defendants.

Affidavit of F. H. Thatcher.

United States of America,

District of Alaska,—ss.

F. H. Thatclier, being first duly sworn, deposes and

says

:

'

That for several years last past he has been and now

is in the employ of the Alaska Banking and Safe Deposit

Company, and since the summer of 1904, has been the

cashier of said institution;

That the Alaska Banking and Safe Deposit Company,

is engaged in the business of assaying and buying gold-

dust and the operation of a general banking business in

Nome, Alaska;

That by reason of his connection with the aforesaid

banking institution, he is very familiar with the mining

conditions in the Cape Nome Mining District, District of

Alaska, as his banking house is in the habit of loaning

money on mining properties in the aforesaid district, and

it is one of his duties as cashier of said bank to keep him-

self thoroughly posted Avith reference to those conditions;
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That his bank is a large purchaser of golddust produced

in said district and together with the Miners' and Mer-

chants' Bank of Alaska, his institution purchases, ships

and assays nearly all of the gold produced in the Nome

Mining District;

That in his opinion the total gross output for the sea-

son of 1905, of the Nome Mining District will approxi-

mate the sum of P,000,000i;

That affiant knows of that certain ditch owned and

operated by the Miocene Ditch Company, the plaintiff

corporation in the above-entitled suit; that said ditch is

known as the Miocene ditch, and conveys the waters of

Nome river and its head tributaries from the point of

intake of said ditch on Nome river, to Anvil, Glacier and

Dexter creeks, and vicinity;

That the plaintiff corporation, the Miocene Ditch Com-

pany have been engaged in the operation of the aforesaid

ditch since the summer of 1903, and have supplied said

waters of Nome river and its head tributaries, to the

placer mining claims in and around Anvil, Glacier and

Dexter creeks and vicinity;

That he is familiar with the waters available for the

operation of placer mining claims in the vicinity afore-

said, and that with the exception of about 300 miner's

inches of water supplied by the pumping plant of the

Wild Goose Mining and Trading Company, the aforesaid

waters conveyed through the ditch aforesaid, and sup-

plied by the plaintiff corporation to its patrons, custom-

ers and the public generally, are the only available

waters with which to wash, sluice and work a large num-
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ber of the most profitable mining claims in the said

Nome Mining restrict; I

That in his opinion more than one-third of the total

gross product of the Nome Mining District, for the min-

ing season of 1905, has been washed and sluiced by the

waters conveyed through the ditch aforesaid.

That if the aforesaid ditch is so broken and destroyed

as to prohibit the conveyance of water therein, many of

the richest and most valuable placer mining claims in

the Nome Mining District must necessarily cease opera-

tion, and become totally nonproductive, and the total

gross output from said district will be most materially

and substantially decreased.
'

That he is in no way connected with the Miocene Ditch

Company, and has no interest in the result of the above-

entitled suit.

F. H. THATCIHER.

Subscribed and sworn to before me this 25th day of

September, A. D. 1905.

[iSeal] ALBERT FINK,

Notary Public, District of Alaska.
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In the United States District Court, in and for the District of

Alaska, Second Division.

MIOCENE DITOH OOMPANY (a Cor-\

poration )

,

Plaintiff, I

vs.
y

JOHN JAOOBSON et al., :

defendants.

Affidavit of N. P. R. Hatch.

United States of America,

District of Alaska,—ss. !

N. P. K Hatch, being first duly sworn, on his oath, de-

poses and says:

That he is now and has been since the year 1899, en-

gaged in placer mining in the Oape Nome Mining Dis-

trict, District of Alaska, and is at present engaged in

the operation of that certain placer mining claim on Dry

creek in said district known as No. 3 Above Discovery

and other mining claims in said district;

That he is now and has been since the year 1899, famil-

iar with the mining conditions in and around said dis-

trict;

That he knows of that certain ditch owned and oper-

ated by plaintiff corporation, and designated as the

Miocene ditch, which said ditch, together with its later-

als, is over 40 miles in length, and conveys the waters

on Nome river and head tributaries from its intake on

Nome river to Anvil Glacier and Dexter creeks and vicin-

ity, where said water is used by plaintiff corporation in
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the operation of mines owned and leased by it, and said

water is farmed out to the customers of plaintiff corpor-

ation and to the public generally at a fixed tariff.

That in his opinion the gross output of gold from the

jSTome Mining District for the mining season of 190'5, will

approximate about $3,000,000, fully one-half of which

has been washed up and sluiced with the waters con-

veyed through the aforesaid ditch to the vicinity afore-

said;

That he is familiar with the water available for the

operation of placer mining claims in the Cape Nome Min-

ing District, and in his opinion, saving and except 300

miner's inches of water supplied by a pumping plant

operated by the*Wild Goose Mining and Trading Com-

pany, the said waters of Nome river and its tributaries,

conveyed as aforesaid through the ditch of plaintiff cor-

poration and supplied by plaintiff corporation to its var-

ious customers and the public generally, are the only

available waters for the operation of a large number of

the most profitable placer mining claims in and around

King and Anvil mountains, their ravines and gulches, and

in and around Glacier, Anvil, Dexter creeks and vicinity.

That a large number of men are employed in the opera-

tion of placer claims worked with the waters conveyed

through the aforesaid ditch as aforesaid, and that if said

ditch of plaintiff corporation is so broken, washed out

and destroyed, as to render it impossible to deliver the

said waters of Nome river and its head tributaries at

the points aforesaid as heretofore, a large number of the

richest and most profitable mining claims in and around
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Anvil, Glacier and Dexter creeks and vicinity must cease

operation and become nonproductive, thereby throwing

out of employment a large number of men heretofore en-

gaged in the operation of said mines, and most substan-

tially and materially reducing the product of gold in said

Nome Mining District;

That affiant is in no way connected with said Miocene

Ditch Company, and is in no way interested in the result

of the above-entitled suit.

N. P. E.. HATCH.

Subscribed and sworn to before me this 26th day of

September, A. D. 1905.

[Seal] ALBERT FINK,

Notary Public, District of Alaska.

In the United States District Court, in and for the District of,

Alaska, Second Division,

MIOCENE DITCH COMPANY (a Cor-

poration),
i

Plaintiff,
''

vs. \

i

I

\

JOHN JACOBSON et al.,
[

Defendants.

Affidavit of W. J. Black.

United States of America,

District of Alaska,—ss.

W. J. Black, being first duly sworn, on his oath, de-

poses and says:
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That he has been engaged in the operation of various

placer mining claims in the Oape Nome Mining District,

since the year 1900, and is now engaged in the operation

of placer mines on Arctic creek and elsewhere, being in-

terested in placer mining claims on Dexter creek.

That he is acquainted with the plaintiff corporation

and at various times has been a customer of said corpor-

ation;

That he knows of that certain ditch designated as the

Miocene ditch, owned and operated by plaintiff corpora-

tion, which said ditch conveys the waters on Nome river

and its head tributaries from its intake on said Nome

river to Anvil, Glacier and Dexter creeks, where said

water is used by the plaintiff corporation in the operation

of placer mining claims owned and leased by it, and also

farmed out and sold to its customers and to the public

generally, at a fixed tariff.

That he is familiar with the water available for the

operation of placer mining claims in and around Anvil,

Dexter and Glacier creeks, and in and about Anvil and

King Mountains, their tributaries and ravines, and with

the exception of about 300 miner's inches of water sup-

plied by the Wild Goose Mining and Trading Company's

pumping plant, the only available water wherewith a

large number of placer mining claims at the points afore-

said, can possibly be operated is with the water supplied

through the ditch of plaintiff corporation;

That a large number of men are employed in the oper-

ation of these claims, and that in the event plaintiff cor-

poration's ditch is so broken, washed out and destroyed
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as to inhibit the further distribution of water therefrom

as heretofore, a large number of the most profitable and

heretofore productive claims in and around the points

aforesaid, must be closed down and become unproduc-

tive, thereby throwing a large number of men out of em-

ployment, and materially and substantially lessening

the gold production in the aforesaid district;

That he is in no way connected with the plaintiff cor-

poration, and has no interest in the result of the above-

entitled suit. W. J. BLACK.

^Subscribed and sworn to before me this 26th day of

September, A. D. 1905.

[Seal] ALBEKTFINK,

Notary Public, District of Alaska.

In the United States District Court, in and for the District of

Alaska, Second Division.

MIOCENE DITCH COMPANY (a Cor-

poration),

Plaintiff,

vs.
)

JOHN JACOBSON et al..

Defendants./

Affidavit of J. H. Montgomery.

United States of Attierica,

District of Alaska,—ss.

J. H. Montgomery, being first duly sworn, deposes and

says:
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That in the year 1903, he was in the employ of the

plaintiff corporation, in the construction of a ditch from

Anvil, Glacier and Dexter creeks to Nome river, and in

the month of July, and August of said year 1903, he v^as

working' upon that portion of said ditch lying between

Hobson creek and Nome river;

That he was foreman in charge of the teams upon

that portion of the plaintiff corporation ditch extending

from Hobson creek to Nome river, and was present on

said ditch during the entire team work thereon in the

summer of 1903

;

That he knows the location of said ditch around and

about a certain gulch known as and called Discovery

gulch, lying at a point about one-half way betweeni Dor-

othey and Divide creeks ; that said ditch was constructed

around the head of said Discovery gulch in the months

of July and August, 1903. That at the time of the con-

struction of said ditch at the point aforesaid, there were

employed by the Miocene Ditch Company, in said con-

struction work in affiant's gang, about 40 men, and about

80 head of horses;

That it was a notorious and well known fact at the

time of the construction of said ditch, that said ditch

was being constructed, and that no person, during the

construction of said ditch at the aforesaid point around

the head of Discovery gulch and from there on to Di-

vide creek, made any objection whatsoever to the con-

struction or projection of said ditch across any alleged

placer locations, but all claim owners on Nome river and
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vicinity seemed very anxious to get said ditch in, and

pleased to see it constructed;

Ttiat the said ditch upon the aforesaid portion there-

of, could not possibly have been constructed at any other

place than the place now occupied by said ditch, so as

to give the ditch the necessary and proper grade from

its intake on Nome river to its destination at Anvil, Dex-

ter and Glacier creeks;

That during the summer of 1904, affiant was in the em-

ploy of plaintiff corporation, and knows that water

flowed all season through the ditch of plaintiff corpora-

tion without any molestation whatsoever or objection,

so far as affiant knows, upon the part of the defendants

or any of them;

That affiant has been engaged in the business of min-

ing for the last 20 years, and is familiar with the mining

conditions in and around the Cape Nome Mining District,

District of Alaska, and affiant knows that the waters of

the Miocene Ditch Company, at the present time are

practically the onh^ available waters with which to work

: » V rate a large number of placer claims in a" I

around Anvil, Glacier, Dexter, Little, Saturday, Cooper,

and other creeks, ravines and gulches, in and around

Anvil and King mountains in the Cape Nome Mining Dis-

trict and Avithout the waters of said Miocene ditch many

of the most valuable placer mining claims in the afore-

said mining district must cease operation.

That affiant is not now in the employ of the plaintiff
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corporation, and is in no way interested in the result of

the above-entitled suit.

J. H. MONTGOMERY.

Subscribed and sworn to before me this 25th day of

September, A. D. 1905.

[Seal] ALBERT FINK,

Notary Public, District of Alaska, at Nome, Alaska.

In the United States District Court in and for the District

of Alaska, Second Division,

MIOOENE DITCH COMPANY (a Cbr-

poration).

Plaintiff,

vs.

JOHN JACOBSON et al.,

Defendants.

Affidavit of A. W. Kah.

United States of America,

District of Alaska,—^^ss.

A. W. Kah, being first duly sworn, deposes and says:

That he is the assayer and bullion purchaser of the

Miners' and Merchants' Bank of Alaska, an institution

engaged in assaying and purchasing golddust and doing

a general banking business in Nome, Alaska, and has

held the aforesaid position with the aforesaid institu-

tion ever since its organization in 1904, and prior to
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that time held a similar position with the Alaska Bank-

ing and Safe Deposit Cfompany;

That by virtue of his positions with the aforesaid

banking institutions he has become peculiarly familiar

with the gross product of gold in the Cape Nome Mining

and Kecording District;

That in his opinion the total gold production from

the district aforesaid during the mining season of 1905,

will amount to about $3,000,000;

That he is well acquainted with that certain ditch

owned and operated by the Miocene Ditch Company, the

plaintiff corporation in the above-entitled suit; which

said ditch, together with its laterals, is about 47 miles

in length and conveys the waters of Nome river and its

tributaries from its point of intake on said Nome river

to Anvil, Dexter and Glacier creeks, where said waters

are used by the plaintiff corporation in the operation of

certain mines owned and leased by it, and also farmed

out to its customers and patrons, and to the public gen-

erally at a fixed tariff.

That in the opinion of affiant fully one-half of the

gross product of the Cape Nome Mining District has

been washed and sluiced up with the waters conveyed

through the aforesaid ditch of the aforesaid plaintiff

corporation.

That if said ditch is broken and destroyed, so as to

render it impossible for plaintiff corporation to distrib-

ute the waters therein flowing to its patrons, customers

and the public generally, the gross product of gold from

the Cape Nome Mining and Recording District, District
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of Alaska, will be materiallj^ reduced, and a large num-

ber of mines wholly dependent upon the aforesaid

waters for any operation whatsoever must be closed

down and will become nonproductive.

Affiant says he has no interest whatsoever in the

result of the above-entitled suit.

A. W. KAH.

Subscribed and sworn to before me this 25th day of

September, A. D. 1905.

[Seal] ALBERT FINK,

Notary Public, District of Alaska, at Nome, Alaska.

In the United States District Court in and for the District

of Alaska^ Second Division.

MIOOENE DITOH COMPANY (a Oor-

,

poration).

intiff,
f

Plaintiff,

vs. \

JOHN JAOOBSON et al.,

Defendants.

Affidavit of L H. French.

United States of America,

District of Alaska,—ss.

L. H. French, being first duly sworn, deposes and says:

That he is the president and general manager of the

Oedric Ditch Company, a corporation owning and oper-

ating a ditch 20-odd miles in length, extending from
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the headwaters of Cripple river and its tributaries, and

the tributaries of the Stewart river, to Hungry and Ore-

gon creeks;

That during the summer of 19 04, he was treasurer and

general manager of the Solomon River Ditch Company,

a corporation engaged in the construction of a ditch

from the headwaters of Solomon river down said St>lo-

mon river a distance of some 10 miles to placer mining

claims located on said Solomon river;

That he has been at Nome, and the mining region ad-

jacent thereto every season since the year 1900, except

the season of 1903, and is very familiar with the mining

conditions on the Seward Peninsula in Alaska, and es-

pecially so with those around the Nome gold fields;

That the country in and around Nome is valuable only

for its producing mines, and mining is the one, sole, ex-

clusive and only industry in the Cape Nome Mining and

Recording District;

That in affiant's opinion the gross amount of gold

produced in said Cape Nome Mining and Recording Dis-

trict for the season of 1905, will be somewhere between

three and four million dollars;

That affiant is very familiar with the water available

for the operation of placer mining claims in and around

and about Anvil and King mountain. Dexter, Glacier

and Little creeks in the district aforesaid, and is well

acquainted with that certain ditch owned and operated

by the plaintiff corporation known as the Miocene ditch,

which conveys the waters of Nome river from its intake

on said Nome river, about one-quarter of a mile below
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the mouth of Buffalo creek to said Anvil, Glacier and

Dexter creeks, said ditch, together with its laterals, be-

ing over 40 miles in length;

That in affiant's opinion over one million dollars of

the gross output of the Cape Nome Mining and Record-

ing District for the year 1905 has been washed and

sluiced out with the waters conveyed through the afore-

said ditch;

That during the mining seasons of 1904 and 1905,

plaintiff corporation has caused the waters to be con-

veyed to the points aforesaid, and there used the same

in the operation of mines owned ahd leased by the

plaintiff corporation, and also farmed out the said

waters to its customers and patrons and to the public

generally at a fixed tariff.

Affiant further says that a large number of the most

valuable placer mining claims in, around and about An-

vil, Glacier and Dexter creeks and vicinity are entirely

dependent upon the waters conveyed through the afore-

said ditch, as aforesaid, for their successful operation,

in fact for any operation whatsoever.

That the waters conveyed through the aforesaid ditch,

as aforesaid, are the only available waters at the pres-

ent time for the operation for said placer mining claims,

saving and except about 300 miner's inches supplied by

the pumping plant owned and operated by the Wild

Goose Mining and Trading Company;

That if the ditch of the plaintiff corporation is de-

stroyed and washed out so as to prevent the plaintiff

corporation delivering the water as hereinbefore stated
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to its customers, patrons and the public generally, a

large number of valuable mining claims heretofore

worked and operated must be closed down and will be-

come nonproducing, and the total amount of gold pro-

duced in the Oape Nome Mining and Recording Distrfct

will be most materially reduced;

Affiant further says that he is in no way connected

with the Miocene Ditch Company, and has no interest

in the result of the above-entitled suit.

L, H. FRENOH.

Subscribed and sworn to before me this 25th day of

September, A. D. 1905.

[Seal] ALBERT FINK,

Notary Public, District of Alaska.

In ffce United States District Court in and for the District

of Alaska, Second Division.

MIOCENE DITCH COMPANY (a Cor-
\

poration),

Plaintiff,

vs.

JOHN JACOBSON et al.,
]

Defendants.

Affidavit of C. G. Cowden.

United States of America,

District of Alaska,—ss:

C. G. Cowden, being first duly sworn, deposes and

says:
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That he is the cashier of the Miners' and Merchants'

Bank of Alaska, and has been since its organization in

Septenaber, 1904.

That prior to his employment by said Miners' and

Merchants' Bank he held a similar position with the

Alaska Banking and Safe Deposit Company;

That both these institutions are now and have been

engaged in assaying and the purchase of golddust, and

the transacting of a general banking business in Nome,

Alaska, and that said banking institutions have been

in the habit of loaning moneys on mining property in

and around Nome, Alaska, and said institutions have,

and do now handle nearly all of the gold produced in

the C^pe Nome Mining and Recording District;

That by virtue of his connection with the foregoing

banking institutions, he has been in a position to secure

very accurate information with reference to the mining

conditions and the gross output of gold in the Oape Nome

Mining and Recording District, and that he considers

himself very well posted in these matters;

That in his opinion the total gross output of gold in

the Cape Nome Mining and Recording District, for the

mining season of 1905, will reach about f3,000y000;

That he is well acquainted with that certain ditch

owned and operated by the plaintiff corporation herein,

and known and designated as the Miocene ditch; that

said ditch conveys the waters of Nome river and its

tributaries from its intake on said river to Anvil, Glacier

and Dexter creeks and vicinity, where the said waters

of Nome river are used by plaintiff corporation in the



70 Miocene Ditch Company

operation of mines owned and leased by it, and where

said waters are farmed out to customers and patrons of

plaintiff corporation and to the public generally at a

fixed tariff.

That in the opinion of affiant fully one-half of the

total gross output from the Cape Nome Mining District

has been washed and sluiced with waters brought from

Nome river in the ditch aforesaid; that said ditch, to-

gether with its laterals, is over 40 miles in length; and

supplies the only water available for the operation of

a large number of placer mining claims in and around

Anvil, Dexter and Glacier creeks, saving and except

about 300 inches of water supplied by the pumping

plant, owned and operated by the Wild Goose Mining

and Trading Company.

Affiant further says that he is familiar with the min-

ing conditions in and around said Anvil, Glacier and

Dexter creeks, and knows that a large number of the

most valuable placer deposits in this vicinity are en-

tirely dependent upon the waters conveyed through the

aforesaid ditch for successful operation, and that if said

ditch is washed out and destroyed a number of mines

now being operated and producing large quantities of

gold must cease operation on account of lack of water;

That he is in no way connected with the plaintiff cor-

poration, and has no interest whatever in the result of

the above-entitled suit.

C. G. COWDEN.



vs. John Jacohsen et al. 71

Subscribed and sworn to before me this 25th day of

September, A. D. 1905.

[Seal] ALBEET FINK,

Notary Public in and for the District of Alaska.

In the United States District Court in and for the District

of Alaska, Second Division.

MIOCENE DITOH COMPANY (a Cor-^

poration),

Plaintiff,

.vs.

JOHN JACOBSON et al.,

Defendants.

Affidavit of J. T. Price.

United States of America,

District of Alaska,—ss.

J. T. Price, being first duly sworn, deposes and says:

That he is well acquainted with the defendant John

Jacobson in the above-entitled action; that he has read

the affidavit of said John Jacobson, filed in the above-

entitled suit;

That a few days before the institution of the above-

entitled suit he had a conversation in Nome, Alaska,

with said Jacobson, in which he and the said Jacobson

discussed the breaking and washing out of the Miocene

ditch by said Jacobson on the 11th day of September,

A. D. 1905; that the said Jacobson stated to affiant that
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this time that he had been advised by his lawyers to

take teams and scrapers and cross-cut said claim or

claims mentioned in said affidavit, and said affiant re-

plied in substance to said Jacobson that you will have

to cross-cut the Miocene ditch to do this, will you not,

to Tv^hich the said Jacobson replied in the affirmative.

That affiant, G. W. Price and R. K Price are the own-

ers of that certain placer mining claim known as No.

2 Below Discovery on Glacier creek, in the Cape Nomo

Mining District, District of Alaska.

That said claim is entirely dependent upon the waters

of the Miocene ditch for the successful operation, or any

operation whatsoever; that said claim contains a large

amount of gold which cannot be profitably mined and ex-

tracted except with the waters of the Miocene ditch, which

are now being used upon the aforesaid claim, and not

wishing to have the said claim shut down and the revenue

therefrom cut off by reason of said ditch being again

washed out, affiant called up B. Deleray by the telephone

without delay, and told him of said conversation, and the

said Deleray requested affiant to report the matter to Ira

D. Orton, attorney for the company.

Affiant thereupon proceeded to the residence of said

Orton in Nome, Alaska, and stated the foregoing facts to

him in substance;

That thereupon the said Orton requested affiant to go

and see said Jacobson immediately and ascertain from

him what was the least price for which they would sell

a right of way across said claims for said ditch;

That affiant thereupon had an interview with said
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Jacobson the same afternoon and said Jacobson stated to

affiant that he was talking for himself and his associates

that they had made a pool of the claims and that they

would not sell a right of way for the ditch across said al-

leged claims, but would sell four of their alleged claims

mentioned in said Jacobson's affidavit, across Avhich it is

stated the ditch of the Miocene Ditch Company, passes,

for the sum of |7,500, itemized as |2,000 for the three

northerly claims, |1,000, for the most southerly of the

claims and |500 for their lawyer.

That affiant thereupon returned immediately to the

residence of said Orton who infoirmed affiant that he

would have to calLup Mr. Deleray, who was at that time

down at the elevator on affiant's claim, and that he would

not return until about 6 o'clock P. M., at which time

said Orton would give affiant an answer.

That affiant returned about 6 :30 o'clock to the residence

of said Orton, and was informed by said Orton that the

Miocene Ditch Company, would not purchase said al-

leged claims at the figure offered, and subsequently the

same evening affiant called up the said B. Deleray over

the telephone and said Deleray also stated to affiant that

the Miocene Ditch Company would not purchase said

claims at the figure offered.

J. T. PRICE.

Subscribed and sworn to before me this 25th day of

September, A. D. 1905.

[Seal] ALBERT FINK,

Notary Public in and for the District of Alaska.
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In the United States District Court in and for the Dis-

trict of Alaska^ Second Division.

MIOCENE DITCH COMPANY (a Cor-

poration),
j

Plaintiff, /

JOHN JACOBSON et al.,
\

Defendants. /

Affidavit of Eugene Ailes.

United States of America,

District of Alaska,—ss.

Eugene Ailes, being first duly sworn, upon his oath de-

poses and says:

That he is now and has been for the last several years

the bullion purchaser and assayer of the Alaska Banking

and Safe Deposit Company, a corporation engaged in

assaying the purchase of golddust and a general banking

business in Nome, Alaska. That as such assayer and

bullion purchaser for said banking institution he has kept

very close and accurate account of the mining conditions

in the Cape Nome Mining and Recording District, Dis-

trict of Alaska, together witli a close and accurate ac-

count of the total output from said district for each min-

ing season since the year 1900. That in his opinion the

total gross output from the Cape Nome Mining and Re-

cording District for the season of 1905 will amount to

something over three million dollars.
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That he is Veil acquainted Tv^ith that certain ditch

known and designated as the Miocene ditch and owned

and operated by plaintiff corporation. That said ditch

conveys the waters of Nome river and its head tributaries

to Anvil, Glacier and Dexter creeks in the Cape Nome

Mining and Recording District. That in his opinion

more than one-third of the total gross output of the Cape

Nome Mining and Recording District for the season of

1905 has been washed and sluiced with waters delivered

through the aforesaid Miocene ditch to the customers of

plaintiff corporation and the public generally. That

there are a large number of placer claims on and around

Anvil, Glacier and Dexter creeks and in that vicinity

which cannot be mined or operated saving and except

with the water delivered through the aforesaid ditch.

That he is familiar with the available waters for the

operation of mining claims in the aforesaid vicinity of

Anvil, Glacier and Dexter creeks and that saving and ex-

cept about three hundred miner's inches of water supplied

by a pumping plant owned and operated by the Wild

Goose Mining and Trading Company, the Avaters delivered

through said Miocene ditch have been since the year 1903

and are now the only available waters with which to

operate and work a large number of the most valuable

and profitable claims in the vicinity of the aforesaid An-

vil, Glacier and Dexter creeks. That if the said Miocene

ditch is washed out and destroyed the total gross product

of gold in the Cape Nome Mining and Recording District

will be most substantially and materially decreased and

many of the most profitable mines now being operated and
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producing gold, will be forced to be closed down and

cease operations.

That he is in no wise connected with the Miocene Ditch

Company and has no interest in the result of the above-en-

titled suit.

EUGENE AILES.

Subscribed and SY>^orn to before me this 26 day of Sep-

tember, 1905.

[Seal] ALBERT FINK,

Notary Public in and for the District of Alaska, Residing

at Nome.

In the United States District Court in and for the Dis-

trict of Alaska^ Second Division.

MIOCENJE DITCH COMPANY (a Cor^

poration).

Plaintiff,,

vs.

JOHN JACOBSON et al..

Defendants.

Affidavit of W. L Springsteen.

United States of America,

District of Alaska,—ss.

W. L. Springsteen, being first duly sworn, deposes and

says:

That he is now, and has been since the year 1899 a

resident of the District of Alaska, residing at Nome, in

said district;
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That he is largely interested in placer mining claims

in the Cape Nome Mining District, in and around Anvil,

Dexter and Glacier creeks, and is familiar with the min-

ing conditions in and around the Nome Mining District,

and has been since said year 1898;

That he knows of that certain ditch owned and operated

by the plaintiff corporation, and called the Miocene Ditch,

Avhich said ditch conveys the waters of Nome river and

its head tributaries, from a point about one-quarter of a

mile below the mouth of Buffalo creek, to Anvil, Glacier,

Dexter creeks and vicinity, said ditch, together with its

laterals, being over 40 miles in length;

That he knows that the Miocene Ditch Company, plain-

tiff corporation herein, have been engaged in the opera-

tion of said ditch ever since the summer of 1903, and

have conveyed said waters as aforesaid and distributed

them to the public generally in and around Anvil, Glacier

Dexter creeks and vicinity;

That a large number of placer mining claims in the

vicinity aforesaid are entirely dependent upon the waters

delivered through the aforesaid ditch for the operation

thereof, and if said ditch is cut, washed out and destroyed

so that said waters of Nome river can no longer be de-

livered at the points aforesaid, it will cause the closing

down of a large number of the most valuable placer min-

ing claims in the Nome district, now being worked and

operated with said water delivered as aforesaid

;

That he is familiar with all the waters available for the

operation of the aforesaid placer mining claims in and
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around Anvil and King mountains, Dexter, Glacier and

Anvil creeks and vicinity, and that said waters conveyed

through said ditch of plaintiff corporation have been,

since the year 1903, and now are the only available waters,

except the water delivered by the Wild Goose Pumping

Plant, whkh has a capacity of about 300 miner's inches,

wherewith to operate a large number of the most valuable

placei' mining claims in the aforesaid district;

That he is in no way connected with said Miocene

Ditch Company, and has no interest in the result of the

above-entitled suit, except affiant is the owner of a claim

on Anvil creek, and does not want the only available

water supply for the operation of such claim destroyed.

W. L. SPKINGSTEEN.

Subscribed and sworn to before me this 25th day of

September, A. D. 1905.

[Seal] ALBERT FINK,

Notary Public, District of Alaska.
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In the United States District Coii^rt in and for the Dis-

trict of Alaska^ Second Division.

)

MI0CEN7E DITCH COMPANY (a Cor-

poration),

Plaintiff,

vs.

JOHN JACOBSON et al.,

Defendants.

Affidavit of J. S. Kimball.

United States of America,

District of Alaska,-^ss.

J. S. Kimball, being first duly sworn, upon his oath

deposes and says:

That he first came to Alaska in the season of 1900, ever

since which time he has resided in and become largely

interested in owning, operating and developing mining

claims and mining ground within the Cape Nome Eecord-

ing District, District of Alaska. That at the present

time affiant is the proprietor of and extensively interested

in many mining claims which are at the present time pro-

ducing large quantities of gold and golddust. He is also

interested in the transportation of general mining sup-

plies from the states to the District of Alaska, which are

used in the mining, development and operation of mining

claims. That by reason of his ownership and operation

of mining claims within the Seward Peninsula and par-

ticularly the Cape Nome Recording District, afliant has,

ever since his coming to Alaska, kept himself posted and
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informed as to the producing mining claims and mining

ground which have been profitably worked in said district

for the six years last past, and with the mineral output

of this part of Alaska generally. That he has likewise

tried to keep himself posted and informed as to the water

supply and water facilities available for the working,

operation and development of mining claims and mining

ground in this vicinity. That for the successful and

profitable working, operation and development of many of

the best producing mines within the Cape Nome Record-

ing District it is necessary that said mines and mining

ground be worked and operated by hydraulic mining and

by means of water under the highest possible pressure.

That affiant knows and is acquainted with the Miocene

Ditch Company, a corporation, plaintiff in the above-en-

titled suit, and is quite well informed as to the exten-

sive ditch system built and constructed and maintained

by said Miocene Ditch Company commenced in the year

1901, and prosecuted up to the present time. That said

Miocene Ditch Company, by means of its said ditch sys-

tem, takes and diverts water from Nome river and its

tributaries and carries the same on and upon mining

claims and mining ground on Little creek. Anvil creek,

Glacier creek, Dexter creek. Specimen gulch and Snow

gulch where most of the best producing and richest min-

ing claims are situated, and have been worked and oper-

ated for the six years last past. That said Miocene

Ditch Company by means of its said ditch has for several

years last past, distributed and delivered water to various

persons and individuals owning mining claims upon the
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creeks and gulches aforesaid, who have worked and oper-

ated their said mining claims by means of the waters

carried through said ditch. That there are at the pres-

ent no other available water supply or facilities for work-

ing said ground to any extent or profit, and that but for

the waters so conveyed by and through said Miocene ditch,

many of the richest of said mining claims would be com-

pelled to cease operations and would cease to produce

with profit any considerable amount of gold or golddust,

and said mining claims and mining ground could not be

operated to any extent by reason of which, great injury

and damage would result to said individual mine owners

and to those laboring men who are now employed upon

the various claims worked and operated by means of said

water, as well as to the best interest of the City of Nome

and the Cape Nome Recording District generally.

That the only other water supply under pressure which

at the present time can be used in the working and opera-

tion of said mining claims on the creeks heretofore men-

tioned, aside from the Miocene Ditch Company's ditches,

is the pumping plant of the Wild Goose Mining and Trad-

ing Company which conveys on to a part of said ground

between two and three hundred miner's inches of water.

That by reason of his business and mining interests,

affiant has been and now is familiar with the mineral out-

put of the Seward Peninsula, and particularly the Cape

Nome Recording District. That from the best knowledge

and information had and obtained by this affiant, it is

affiant's opinion that the mineral output from the Cape

Nome Recording District for the season of 1905 up to the
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present time is about the sum of three million dollars,

And from aflSant's knowledge of the mining claims and

mining ground from which said gold and golddust has

been taken and produced, afl&ant states that a very large

proportion of said three million dollars has been pro-

duced, washed up and sluiced with and by means of the

Avaters carried and conveyed by said Miocene Ditch Com-

pany as aforesaid.

That affiant has no interest in the result of this law

suit save and except that he is interested in the mineral

development of the Cape Nome Eecording District and the

District of Alaska generally, and is interested in seeing

the largest possible amount of gold and golddust ex-

tracted therefrom.

J. S. KIMBALL.

Subscribed and sworn to before me this 26 day of Sep-

tember, 1905.

[Seal] ALBERT FINK,

Notary Public in and for the District of Alaska, Residing

at Nome.
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In the United States District Court in and for the District

of, Alaska
J Second Division.

MIOCENE DITOH COMPANY (a Cor-

poration),

Plaintiff,

vs.

JOHN JACOBSON et al.,

Defendants.

Affidavit of C. L. Morris.

United States of America,

District of Alaska,—ss.

C. L. Morris, being first duly sworn, upon his oath

deposes and says:

That he first came to Nome in the Cape Nome Record-

ing District, District of Alaska, in the year 1900, since

which time he has been engaged in freighting, transfer-

ring and contracting, and within the last three years

affiant has been extensively, if not entirely, engaged in

the building and constructing of water ditch within

said Cape Nome Recording District.

That affiant has known the Miocene Ditch Company, a

corporation, plaintiff in this suit, since the year 1902,

and is familiar with the ditch system of said Miocene

Ditch Company, consisting in all of about forty-five

miles of ditch, by means of which said Miocene Ditch

Company has diverted the waters of Nome river and its

tributaries and has carried and conveyed the same on
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to and upon mining claims and mining ground situated

on Little creek, Anvil creek, Dexter creek, Specimen

gulch and Snow gulch. That said mining ground and

mining claims ai^e, and have been, the best gold produc-

ers within the Oape Nome Recording District or the

District of Alaska, and that said claims have been and

now are worked and operated by means of the waters

carried and conveyed by said Miocene Ditch Company.

That there is at the present no other available water

supply under pressure aside from said Miocene ditch

system save and except the pumping plant of the Wild

Goose Mining and Trading Company, which conveys un-

der pressure between two and three hundred miner's in-

ches of water on to and upon some of the mining ground

aforesaid. That but for the water so carried and con-

veyed by and through said Miocene ditch system, the

said mining claims and mining ground aforesaid could

not be worked, operated or mined to any extent, or with

any degree of profit, and the same are dependent almost

entirely upon the water supplied by said Miocene Ditch

Company, and but for said waters said operations and

development of said mining claims would be obliged to

suspend. That if the Miocene Ditch Company's ditch

between Divide creek and Dorothy creek is at this time

cut and destroyed, said water supply will be entirely cut

off and said mining claims and mining ground rendered

inoperative. That affiant knows that for the three

years last past the said Miocene Ditch Company has

been carrying and conveying the waters of Nome river

and its tributaries and delivering and distributing the
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same to various persons and individuals owning and

operating mines and mining ground and mining claims

upon the various creeks heretofore mentioned, without

which said water said mining claims could not be worked

or operated as aforesaid. That if said ditch is de-

stroyed and said water supply cut off, the mineral de-

velopment of the Cape Nome Eecording District will

be seriously interfered with and the mineral output

thereof greatly diminished. That from the best knowl-

edge and information had and received by this affiant,

he states that in his opinion the mineral output for the

Cape Nome Kecording District for the season of 1905

up to the present time has been and is about the sum

of three million dollars. And from affiant's knowledge

and from information had and received as to the mines

and mining claims producing said gold affiant states in

his opinion that a very large percentage of said three

million dollars has been produced, washed up, and

sluiced up by means of the waters carried and conveyed

by said Miocene Ditch Company's ditches.

That affiant has no interest in the outcome of this

suit save and except that he is interested in the mineral

development in the District of Alaska, and in seeing the

greatest po.ssible amount of gold and golddust extracted

therefrom. C. K MOEKXS!.

Subscribed and sworn to before me this 26 day of

September, A. D. 1905.

ALBERT FINK,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.
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In the United States District Court, in and for the District

of\ Alaska, Second Division.

MIOCENE DITOH COMPANY (a Oor-
\

poration),

Plaintift,

vs.

JOHN JACOBSON et al.,

Defendants.

Affidavit of Eugene Chilberg.

United States of America,

District of Alaska,—ss.

Eugene Chilberg, being first duly sworn, upon his oath

deposes and says:

That he is the president of the Miners^ and Merchants'

Bank of Alaska, a corporation engaged in the purchase

of golddust, assaying and a general banking business

in Nome, Alaska. That affiant has been president of

said institution since its organization in September,

1904. That affiant, as the head of the aforesaid bank-

ing institution, is very familiar with the production of

gold in the Cape Nome Mining and Recording District,

as said institution, of which affiant is president, loans

money on mining claims in the district, buys golddust

therefrom, and makes assays. It has been and is one

of affiant's duties to keep himself posted with reference

to the mining industry in the aforesaid district, and the

gross output thereof. In affiant's opinion the gross out-
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put of the Oape Nome Mining and Kiecording District

during the mining season of 1905 will be about three

million dollars (f3,000y000).

Affiant further says that he is well acquainted with

the certain ditch owned, controlled, and operated by the

Miocene Ditch Company, the plaintiff corporation here-

in. That said ditch conveys the waters of Nome river

from its intake about a quarter of a mile below Buffalo

creek on said Nome river to Anvil, Glacier, Dexter

creeks and vicinity, where said water is used by plain-

tiff corporation in the operation of its own mines and

mining claims held by it under lease and contract, and

where said water is also farmed out to its customers

and patrons and to the public generally at a fixed tariff.

That in affiant's opinion about one-half the total output

of the Cape Nome Mining and Eecording District for

the mining season of 1905 has been washed and sluiced

up with waters conveyed through the aforesaid ditch

of plaintiff corporation from Nome river and its tribu-

taries as aforesaid.

Affiant further says that he has been more or less en-

gaged in mining operations personally since the year

1900, when he first came to the District of Alaska. That

he is welL acquainted with the mining conditions and

resources in the Cape Nome Mining and Recording Dis-

trict as well as with the available supply of water for

mining purposes therein. That with the exception of

some three hundred miner's inches of water supplied by

a pump owned and operated by the Wild Goose Mining

and Trading Company, the waters conveyed through
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the aforesaid ditch of plaintiff corporation as aforesaid,

have been, since the year 1903, and now are, the only

available waters by which a large number of the most

valuable placer mining claims can be profitably oper-

ated in the Cape Nome Mining and Recording District.

That many of the placer claims in said district are ut-

terly and entirely dependent upon said source of water

supply for any operation whatsoever. That if said ditch

is cut and destroyed so as to prevent plaintiff corpora-

tion from delivering the waters heretofore flowing there-

on to its customers and the public generally, it must

necessarily mean the shutting down of a large number

of placer mining claims which are now being profitably

operated and which are producing large quantities of

gold.

That he is in no wise connected with the plaintiff cor-

poration and has no interest whatever in the result of

the above-entitled suit.

EUGENE OHILBERG.

Subscribed and sworn to before me this 26 day of

September, 1905.

[Seal] ALBERT FINK,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.
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In tJiie United States District Court, in and for the District

of) Alaska, Second Division.

MIOCENE, DITCH COMPANY (a Cor-
\

poration),

Plaintiff,

vs.

JOHN JACOBSON et al.,

Defendants.

Affidavit of Jafet Lindeberg.

United States of America,

District of Alaska^—ss.

Jafet Lindeberg, being first duly sworn, upon his oath

deposes and says:

That he is one of the three original discoverers of

gold in the Cape Nome gold fields, District of Alaska,

in and around Nome. That ever since said discov-

ery of gold by himself and his partners Erik O. Lind-

blom and John Brynteson, in the year 1898, affiant has

been engaged in the operation of valuable placer mines

in the Cape Nome Mining and Recording District.

That affiant now is, and has been since the year 1901,

the president and general manager of the Pioneer Min-

ing Company, a corporation engaged in the operation of

a large number of valuable placer mining claims in the

district aforesaid. That he is very familiar with the

mining conditions in and around the Cape Nome Mining

and Recording District and the conditions of the coun-

try generally. That the conditions are such that min-
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ing is the one sole, exclusive and only industry in the

district aforesaid. That he is familiar with the gross

output of said district ever since the discovery thereof

in the year 1898, and that in his opinion the gross output

from said district for the mining season of 1905 will be

about three million dollars. That he is very familiar

with the source of water supply for the operation of

claims in the district aforesaid, and is well acquainted

with that certain ditch known as the Miocene Ditch

Company, and owned and operated by plaintiff corpora-

tion herein. In fact the Pioneer Mining Company, of

which affiant is president, is a large stockholder in plain-

tiff corporation. That with the exception of about three

hundred miner's inches supplied by a pump owned and

operated by the Wild Goose Mining and Trading Com-

pany, the waters conveyed through plaintiff corpora-

tion's ditch are the only available waters wherewith a

large number of the most valuable mining claims in and

around Anvil and King mountains, Anvil, Glacier, Dex-

ter and other creeks can be successfully operated, or

operated at all. That ever since the summer of 1903

the plaintiff corporation has been engaged in conveying

the waters of Nome river through its ditch, flume and

pipe-line from its intake on Nome river about a quarter

of a mile below the mouth of Buffalo creek to the said

Anvil, Glacier and Dexter creeks, there using and oper-

ating the said waters upon placer mining claims owned

and leased by plaintiff corporation and farming out the

waters to the public generally, and to its customers and

patrons at a fixed tariff.
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That ever since the year 1903, plaintiff corporation

has been engaged in the business aforesaid without let

or hindrance upon the part of defendants, or any other

persons. That in affiant's opinion over a million dollars

of the total gross output of the Cape Nome Mining and

Riecording District for the mining season of 1905 has

been washed and sluiced out with the waters conveyed

by plaintiff corporation as aforesaid, and used as afore-

said by plaintiff corporation, and distributed by plain-

tiff corporation to its patrons, customers, and the pub-

lic generally, as aforesaid. That the said waters farmed

out by plaintiff corporation to its customers and the

public generally a» aforesaid are sold at the rate of one

dollar per miner's inch for waters under pressure, and

fifty cents per miner's inch for wash water, said waters

being used over and over again several times by different

mine owners and customers.

Affiant further says that he knows of his own personal

knowledge that a very large number of the gold pro-

ducing claims now being mined and operated in the Cape

Nome Mining and Recording District are utterly and

entirely dependent upon the waters conveyed and de-

livered by plaintiff corporation as aforesaid, and that

without the waters being so conveyed and delivered as

aforesaid, it would be utterly and entirely impossible to

operate many of said mining claims.

Affiant further says that the Pioneer Mining Company,

of which he is president, is one of the customers of plain-

tiff corporation, and by and with the waters delivered

to it by plaintiff corporation have washed out and sluiced
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large quantities of gold. That many of the mining

claims owned and operated by said Pioneer Mining Com-

pany are entirely dependent upon the aforesaid source

of water supply for the successful and profitable oper-

ation. That the cost of the construction of plaintiff^s

aforesaid ditch, flume and pipe-line is more than four

hundred thousand dollars, and that by reason of the

large expenditure of money in the construction of said

ditch, the waters of said Nome river and its tributaries

therein conveyed have been, and now are, being used

by plaintiff corporation and the public generally most

economically and beneficially, and have produced, and

now are producing, large quantities of native gold.

That if said ditch is so cut, washed out and destroyed as

to prevent the continuous flow therein of the waters of

Nome river and its head tributaries to the mining claims

whereon said waters are now being used, many of the

claims now being operated by the Pioneer Mining Com-

pany 9,nd by the public generally must cease operations,

close down, and become nonproductive, and the gross

output of gold from the Cape Nome Mining and Kecord-

ing District will be most substantially and materially

decreased.

JAFET LINDEBERG.

Subscribed and sworn to before me this 26th day of

September, 1905.

[Seal] ALBERT FINK,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.
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In the United States District Courts in and for the Districts

o{\ Alaska, Second Division.

MIOOENEi DITOH COMPANY (a Cor-i

poration),

Plaintiff,!

vs.

JOHN JACOBSON et al.,

Defendants.

Affidavit of J. M. Streeten.

United States of America,

District of Alaska,—ss.

J. M. Streeten, being first duly sworn, upon his oath

deposes and says:

That he is now, and has been since the year 1899, a res-

ident of the District of Alaska, engaged in the operation

of mines in the District of Alaska. That up to and

until the year 1903 he was engaged in the operation of

mining claims on Dexter creek, and that he has a num-

ber of other interests in the Cape Nome Mining and Ke-

cording District. That he is familiar with the mining

conditions in the Cape Nome Mining and Recording Dis-

trict, and has been since the year 1899. That he is well

acquainted with that certain ditch known as the Mio-

cene ditch, owned, operated and controlled by plaintiff

corporation, which said ditch takes its water from Nome

river and head tributaries and conveys the same to An-

vil, Glacier and Dexter creeks, w^here the same have
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been since the year 1903 used by plaintiff corporation in

the operation of mining claims owned and leased by it,

and also farmed out to its customers and the public

generally, at a fixed tariff. That many of the mining

claims in and around said Anvil, Glacier and Dexter

creeks are wholly dependent upon its source of water

supply for operation. That he is well acquainted with

the total output from the Cape Nome Mining and Re-

cording District for each year since the summer of 1899,

and in his opinion the total for the mining season of

1905 will approximate the sum of three million dollars

fifty per cent (50%) of which, in affiant's opinion, has

been washed out from the waters conveyed through the

aforesaid ditch of plaintiff corporation.

Affiant further says that he is familiar with the water

supply available for the operation of mines in and

around Anvil, Glacier, Dexter creeks and vicinity. That

with the exception of about three hundred miner's in-

ches supplied from a pumping plant owned and oper-

ated by the Wild Goose Mining and Trading Company,

the waters of Nome river and its head .tributaries con-

veyed through the aforesaid ditch of plaintiff corpora-

tion, are the only available waters for the operation of

a large number of the most valuable gravel mines in

and around the said Anvil, Glacier, Dexter creeks and

vicinity.

Affiant further says that if the aforesaid ditch of

plaintiff corporation is washed out and destroyed so as

to prevent plaintiff corporation from distributing said

waters to its customers and the public generally, as
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heretofore done, a large number of mines heretofore

gold producing must cease operations, close up, and shut

down, and that the gross out put from the Cape Nome

Mining and Recording District will be most substan-

tially and materially diminished.

That he is in no wise connected with the plaintiff cor-

poration, and has no interest in the result of the above-

entitled suit. J. M. STEiEETA'N.

Subscribed and sworn to before me this 26th day of

September, 1905.

[Seal] ALBERT FINK,

Notary Public in and for the District of Alaska, Resid-

ing at Nome, Alaska.

In the United States District Court, in and for the District

of\ Alaska, Second Division.

MIIOCENEi DITOH OOMPANY (a Oor-

poration).

Plaintiff,

vs.

JOHN JAOOBSON et al.,

Defendants.

Affidavit of C. D. Lane.

United States of America.,

District of Alaska,—ss.

O. D. Lane, being first duly sworn, upon his oath de-

poses and says

:
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That for a number of years he has been engaged in the

business of mining. That he was the organizer of, and

up until the winter of 1904-05 was president of the Wild

Goose Mining and Trading Company, a corporation or-

ganized under the laws of California, and engaged exten-

sively in the business of mining in the District of Alaska.

That he first came to the Cape Nome Mining and Kecord-

ing District in the year 1890i and since said date has been

present in Nome each mining season. That he is famil-

iar with the conditions in and surrounding Nome and the

gold fields adjacent thereto. That he knows that mining

is the one sole, exclusive and only industry in the Cape

Nome Mining and Recording District. That he is well

acquainted with that certain ditch owned and operated

by the plaintiff corporation ini the above-entitled suit,

and known and designated as the Miocene ditch. That

said ditch takes its waters from Nome river at a point

about a quarter of a mile below the mouth of Buffalo

creek and conveys said waters of the Nome river, to-

gether with its head tributaries, by ditch, flume, and

pipe-line to Anvil, Glacier and Dexter Cteeks where said

waters are used by plaintiff corporation in the opera-

tions of mining claims owned and leased by it and where

said waters are also farmed out by plaintiff corpora-

tion to its patrons and customers and to the public gen-

erally at a fixed tariff. That said ditch, flume and pipe-

line, together with its laterals is over forty miles in

length and the course of construction thereof has, in

affiant's opinion, cost over the sum of four hundred thou-

sand dollars. That plaintiff corporation has been, since
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the year 1903, to affianit's knowledge, engaged in convey-

ing the said waters of Nome river through its said ditch,

as aforesaid, without let or hindrance upon the part of

any person or persons whatsoever, so far as affiant

knows.

That affiant is very familiar with the mining condi-

tions in and around Nome and the Gape Nome Mining

and Recording District, as well as with the gross output

of gold in said district. That in affiant's opinion the

gross output of gold in said Ciape Nome Mining and Re-

cording District for the mining season of 1903 will

amount to somewhere in the neighborhood of three mil-

lion dollars. That4n affiant's opinion fully one-half of

its gross output has been sluiced and washed up by and

with the water conveyed through the aforesaid ditch of

plaintiff corporation and used by plaintiff itself as afore-

said and farmed out by plaintiff to its customers and to

the public generally as aforesaid. That if said ditch of

plaintiff corporation is washed out and destroyed, the

gross output of the Gape Nome Mining and Recording

District will be most substantially and materially de-

creased. That a large number of mines in and around

Anvil and King mountains and the ravines and gulches

heading therein, also many mines located on Anvil, Glac-

ier, Dexter creeks and vicinity are utterly and entirely

dependent upon the aforesaid ditch for their water sup-

ply and that if said water supply is cut off, the mines and

mining claims must necessarily cease operations, close

up and shut down, thereby throwing out of employment

a large number of men and becoming nonproductive.
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That he is familiar with the available supply of water

for the operation of placer mining claims in the aforesaid

mining district. That with the exception of some three

hundred miner's inches supplied by a pumping plant

owned and operated by said Wild Goose Mining and

Tl'ading Company, the waters conveyed from Nome river

and its head tributaries as aforesaid, through the Mio-

cene ditch system, as aforesaid, have been, since the

year 1903, the only available waters wherewith a large

number of placer claims in the vicinity aforesaid could

be operated.

That affiant has no interst in the above-entitled suit

and is in no way connected with the plaintiff corporation.

O. D. LANE.

Subscribed and sworn to before me this 26th day of

September, 1905.

[Seal] ALBERT FINK,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.
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In tfie United States District Court, in and for the District

of Alaska, Second Division.

MIOCENE DITCH .COMPANY (a Cor-

poration),

Plaintiff,
/

vs. [

JOHN JACOBSON et al.,

Defendants.

Affidavit of A. E. Southward.

United States of America,

District of Alaska,—Ss.

A. E. Southward, being first dnly sworn, on oath de-

poses and says:
'

That he is now a resident of the Seward Peninsula ini

the District of Alaska, and has resided at Nome, Alaska,

ever since the year 1898, since which time he has been

more or less extensively engaged in mining; operations in

the vicinity of Nome, Alaska.

That during his residence at Nome, Alaska, he has be-

come familiar with the mining industry and with the

different mines which have produced large amounts of

gold and golddust since the year 1898, and ever since

said time affiant has taken great pains to acquaint him-

self with the producing mines in this vicinity and has

kept himself generally posted with reference thereto,

and to the general output of gold in the Cape Nome Re-

cording District, District of Alaska, ever since the year
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1898. That affiant has also paid considerable attention

to the water supply in the Cape Nome Recording District

available for the operation of placer mining- in said dis-

trict.

That the Miocene Ditch Company is a corporation own-

ing and operating a ditch from Nome river, a distance of

over forty-five miles to Anvil, Glacier, and Dexter creeks,

and placer ground in the vicinity of the aforesaid creeks.

That with the exception of the Wild Goose Mining and

Trading Company's pumpjng plant which delivers only a

comparatively small quantity of water, about three hun-

dred miner's inches, the water flowing through the Mio-

cene Company's ditch system and delivered by it to vari-

ous persons, is the only present availa:ble water by which

nearly all placer mines subject to and tributary to said

ditch can be profitably mined and operated.

That some of the water flowing through said ditch of

the Miocene Company has been used in the operation of

placer mining claims on Speciman gulch, a tributary of

Anvil creek, also on Grass gulch and on various other

of the largest and best producing and paying mines in

the Cape Nome Recording District, during the summer of

1903, 1904 and 1905, and affiant knows that customers

of the said Miocene Ditch Company were unable, during

said time to obtain from said company all of the water

which they could have profitably used upon their said

mining claims. And if said water supply is cut off by

reason of the distructi£>n of the ditch of the Miocene

Cbmpany between Divide and Dorathy creeks, the oper-

ation of these mines, together with many others now be-
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ing worked and operated by the water of said ditch,

must necessarily cease. That affiant himself was one of

the customers of the Miocene ditch during the season of

1904, and used all the water which he could obtain from

said Miocene Ditch Cbmpany in working; and operating a

mining claim owned by affiant on Sipeciman gulch. That

during the season of 1905 affiant was unable to obtain

any water from said Miocene company owing to the

great demand for the same, but that affiant has coii-

tracted with the said Miocene Ditch Company for the

season of 1906 for the use of all the water which the

said Miocene Ditch Company can supply to this affiant

for use on his said mining claim on Speciman gulch, as

aforesaid.

That affiant is well posted with reference to the out-

put of gold from the Cape Nome Kiecording District, Dis-

trict of Alaska, for the season of 1905, and from all in-

formation and knowledge obtained by affiant it is his

opinion that the gross output from the district aforesaid

for the season of 1905 up to the present time, has been

about three million dollars (|3,000',000) one-half of

which in affiant's opinion, based upon information re-

ceived has been washed out with the waters delivered

b}^ the aforesaid Miocene company's ditch. That to affi-

ant's positive knowledge some of the richest mining

claims and mining ground in the Cape Nome Recording

District are almost wholly and entirely dependent upon

the waters of said Miocene ditch, and without said water

said mining claims must necessarily remain idle and un-

developed.
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That the aforesaid Miocene Ditch Company, to affi-

ant's personal knowledge, has been ever since the year

1903, engaged in carrying and conducting the waters of

Nome river, from its intake oni said Nome river just be-

low the mouth of Buifalo creek, to the mines and min-

ing ground aforesaid, and to the claims heretofore men-

tioned there delivering said waters to its customers and

hiring the same out for the purpose of mining and ex-

tracting gold and developing said mining claims.

That if said Miocene ditch is destroyed and the waters

therein cease to flow to the mining claims and mining

ground in the vicinity of Anvil, Dexter and Glacier

creeks, and Grass and Speciman gulches, and the other

mining claims heretofore mentioned that the gross out-

put of gold from the Cape Nome Recording District will

*be most materially reduced and many of the mines and

mining claims now being worked and operated by indi-

vidual miners dependant upon said Miocene Ditch Com-

pany for water, will be closed down completely, as there

is at the present no other available water supply for the

operation thereof.

Affiant further says that he has no interest in the re-

sult of the above-entitled action, save and except that he

has been in the past and expects to be in the future, a

customer of said Miocene Ditch Company and expects to

use the waters thereof; and except further that this af-

fiant is interested in the mineral development of the

Cape Nome Recording District and the extraction of the

greatest possible amount of gold from the mines and

mining claims within said district, and for that reason
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does not wish to see the ditch system of the Miocene

Ditch Company destroyed in any way.

A. E. SOUTHWARD.

Subscribed and sworn to before me this 26th day of

September, 1905.

[Seal] ALBERT FINK,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

In the United States District Court, in and for the District

of Alaska, Second Division,

MIOOENE DITCH COMPANY (a Cor-

poration),

Plaintiff,

vs.

JOHN JACOBSON et al..

Defendants.

Affidavit of C. A. Ferrin.

United States of America,

District of Alaska,—ss.

O. A. Ferrin, being first duly sworn, deposes and says

:

That he is the manager of the Northern Mining and

Trading Company, in the District of Alaska, and has

been such since the year 1901;

That said Northern Mining and Trading Company is

the owner of numerous placer mining claims in the Cape

Nome Mining District, District of Alaska;
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That as such manager of the Northern Mining and

Trading Company, affiant has kept himself posted with

reference to the general output of gold in the Cape Nome

Recording District, District of Alaska since said year

1901, and also with reference to the water supply in said

Oape Nome Recording District available for the opera-

tion of placer mines in said District;

That the Miocene Ditch Company, is a corporation

owning and operating a ditch from Nome river, a dis-

tance of some 47 odd miles to Anvil, Glacier and Dexter

creeks, and placer ground in the vicinity of the afore-

said creeks;

That with the exception of the Wild Goose Mining and

Trading Company's Pumping Plant, which delivers only

about 300 miner's inches of water, the water flowing

through the Miocene company's ditch system and deliv-

ered by it to its various customers, is the only present

available water by which nearly all of the placer mines

subject to and tributary to said ditch can be profitably

mined and operated;

That some of the water flowing through said ditch of

the Miocene company, has been used in the operation of

placer mining claims on Speciman gulch, a tributary of

Anvil Cteek, owned by affiant's company, the Northern

Mining and Trading Company, during the summers of

1903, 1904 and 1905 and if said water supply is cut off by

reason of the destruction of the ditch of the Miocene

Ditch Company, between Divide and Dorothy creeks, the

operation of these mines together with many others,
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now being worked and operated by the waters of said

ditch must necessarily cease;

That affiant is well posted with reference to the output

of gold from the Oape Nome Eiecording; District, District

of Alaska, for the season of 1905, and in affiant's opinion

the gross output from the district aforesaid during the

aforesaid season of 1905, has been up to the present time,

about $3,000,000, one-half of which, in affiant's opinion,

has been washed out with the waters delivered by the

aforesaid Miocene Ditch Company's ditch.

That the aforesaid Miocene Ditch Company, to affiant's

personal knowledge, has been ever since the year 1903,

engaged in transporting the said waters of said Nome

river, from its intake on Nome river, just below the

mouth of Buffalo creek, to the place and places afore-

said, there delivering said waters to its customers, and

hiring the same out for the purpose of mining and ex-

tracting gold;

That if said Miocene Ditch is destroyed and the waters

therein cease to flow, to the mining claims ini and around

Anvil, Dexter and Grlacier creeks, that the gross output

of gold from the district aforesaid will be most mater-

ially reduced, and many of the mines and mining claims

now being, profitably mined and operated must be closed

down completely, as there is at present no other avail-

able supply of water for the operation thereof;

That affiant has no interest in the result of the above-

entitled suit further than that affiant is one of the cus-

tomers of the aforesaid Miocene Ditch Company, of

water from its ditch, and if said water supply is shut off
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the mines belonging to affiant's company now being oper-
ated by said water must be closed down;
And further affiant saith not.

C. A. FERRIN.

Subscribed and sworn to before me this 26th day of

September, 1905.

ALBERT FINK,
Notary Public, District of Alaska, Residing at Nome.

In the United States District Court in and for the Dis-

trict of Alaska., Second Division.

MIOCENE DITCH COMPANY (a Cor-

^

poration),
j

Plaintiff,;

vs.

JOHN JACOBSON et al..

Defendants. /

Affidavit of M. J. Neilon.

United States of America,

District of Alaska,—ss.

M. J. Neilon, being first duly sworn, deposes and says:

That he is one of the employees of the Miocene Ditch

Company, the plaintiff corporation in the above-entitled

suit, and has been since the 18th day of June, A. D. 1905

;

That affiant well remembers the night of the 11th of

September, A. D. 1905, when affiant in company with

Fred Miller, one of the foremen of said Miocene Ditch
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Company, left Santa Clara camp about 9 o'clock, together

with a gang of men, and proceeded to Discovery gulch,

a point between Dorothy and Divide creeks on the Mio-

cene ditch, for the purpose of repairing an alleged break

on said ditch at said point;

That when affiant, said Miller and said gang of men

arrived at said point about 9 :30 P. M. ; affiant found the

lower bank of said ditch had been cut by pick and shovel.

Affiant says he is familiar with the construction of

said lower bank, and that it is about 5 feet above the

high-water mark in said ditch, and about 4 feet across on

top ; that the said lower bank was so constructed that had

it not been cut by pick and shovel the water hereafter

described as flowing into said ditch would have backed

up against said bank, and flown over said ditch at a

point considerably above the break in question

;

Affiant says that at the time he arrived at said break

in question, there Avas about 2,100 miner's inches of water

flowing through the Miocene ditch, and through the break

in question, and about 660 miners inches of water flowing

through the Campion ditch, which lies immediately above

and up hill from said Miocene ditch ; that said 600 inches

of water from said Campion ditch was also flowing

through said break in the lower bank of the Miocene

ditch

;

That at the time affiant and his gang of men reached

the aforesaid break on the Miocene ditch, the said de-

fendants Jacobson, Spullis and Eassman were running

the said 600 inches of water from the Campion ditch

through a pipe at a point about 125 feet above and up
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hill from the Miocene ditch, breaking, washing away and

ground sluicing out the Miocene ditch;

That said defendants had no lights, but were conduct-

ing their operations in almost total darkness, without

any flumes or sluice-boxes or other apparatus used by

miners in extracting gold.

That affiant examined the bank of said Miocene ditch

where said break occurred, and knows that the lower

bank thereof was the strongest and most substantial por-

tion of said Miocene ditch

;

Affiant further says that one Nelson, with whom affiant

is acquainted, was sent by said Miller to turn out the

water of the Campion ditch, which said Nelson thereupon

did, and thereupon affiant, said Miller and the aforesaid

gang of men proceeded to repair the break in said Miocene

ditch, the said defendants Jacobson, Spullis and Rassman

going to bed;

That thereafter affiant watched with said Nelson the

said ditch from Dorothy to Divide creeks, in order to

keep said defendants from again breaking, cutting and

destroying said Miocene ditch, but that thereafter de-

fendants made no pretended of mining, either above or

below said ditch in any manner whatsoever.

M. J. NEILON,

Subscribed and sworn to before me this 25th day of

September, A. D. 1905.

[Seal] ALBERT FINK,

Notary Public in and for the District of Alaska.
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In the United States District Court in and for the Dis-

trict of Alaska^ Second Division.

MIOCENE DITCH COMPANY (a Cor-

poration),

Plaintifc,

vs.

JOHN JACOBSON et al.,

Defendants.

Affidavit of F. W. Nelson.

United States of America,

District of Alaska,—ss.

F. W. Nelson, being first duly sworn, deposes and says

:

That he is one of the employees of the Miocene Ditch

Company, the plaintiff corporation, and has been since

the 22d day of June, A. D. 1905, when he went to work for

said company on Glacier creek;

That on the 6th day of July, A. D. 1905, affiant was

sent to vralk said Miocene Ditch Company's ditch from

Dorothy creek to the intake on Nome river, and since said

date affiant has been engaged in walking said ditch and

doing a' little work thereon between Dorothy creek and

the intake of said ditch on said Nome river, a distance

of about 5 miles;

That affiant is personally acquainted with John Jacob-

son, Mike Spullis and Walter Eassman, the defendants

in the above-entitled action, and knows exactly what min-
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ing said defendants have been doing during the summer

of 1905, in and around Discovery gulch;

That said Jacobson, Spullis and Rassman were doing

a little mining from the 6th day of July, A. D. 1905 on

Discovery gulch, about 500 feet below the Miocene ditch,

by means of shoveling into sluice-boxes with water brought

from the Campion ditch, which runs above the Miocene

ditch, by a pipe-line from said Campion ditch, across and

over the Miocene ditch, to a point about 500 feet below

said Miocene ditch on Discovery gulch, where the afore-

mentioned defendants Avere shoveling into said sluice-

boxes
;

That during the entire time that affiant was on said

ditch from said 6th day of July, A. D. 1905, until the 22d

day of September, A. D. 1905, the defendants never had

employed in shoveling into said sluice-boxes at the point

aforesaid, to exceed 5 men ; that most of the time hoAvever

there were only 2 or 3 men who were shoveling into said

sluice-boxes when they could secure enough water from

the Campion ditch

;

That never at any time since said 6th day of July, A.

D. 1905, did defendants, or any other persons, mine or

attempt to mine above said Miocene ditch between Doro-

thy creek and its intake on Nome river, until the night

of the 11th of September, A. D. 1905 ; that on said night

between the hours of 7 and 8 o'clock, the defendants

Jacobson, Spullis and Rassman, took up the pipe from

where it had run to their boxes on Discovery gulch, to a

point about 125 feet up the hill and above the Miocene

ditch; that at said time there was running through the
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Miocene ditch about 2,100 miner's inches of water and

through the Campion ditch about 600 miner's inches of

water

;

That said defendants, with a pick and shovel, cut the

lower bank of the Campion ditch, which at that point was

5 feet above water level and exceptionally strong, being

in fact one of the strongest portions of said ditch, and

after cutting said lower bank with a pick and shovel as

aforesaid, turned said 600 miner's inches of water flow-

ing through said Campion ditch, down the hillside and

washed out, ground sluiced and destroyed the Miocene

ditch at the point aforesaid; that said washing out,

ground sluicing and 'destroying of the Miocene ditch was

done between the hours of 8 and 9 o'clock, affiant arriving

at said point at about 8:30;

That when affiant reached said point he found the

aforesaid defendants, Jacobson, Spullis and Kassman en-

gaged as aforesaid, in washing out, ground sluicing and

destroying the said Miocene ditch at the point aforesaid;

that it was very dark, so dark in fact that affiant had

difficulty in making out what said defendants were do-

ing. That said defendants had no lights whatsover, and

were conducting their operations in almost total darkness.

That said defendants had no sluice-boxes or flumes set

through which was being ground sluiced said ground, but

seemed, by their actions engaged in nothing save the de-

struction of the aforesaid Miocene ditch.

That affiant immediately went up to Discovery creek

and turned the water out of said Miocene ditch, so that

the defendants would not have said 2100 inches of water
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running through said Miocene ditch, to assist them in

breaking the lower bank thereof, and after turning said

water out of said Miocene ditch as aforesaid, affiant tele

phoned to Santa Clara creek, where said foreman was.

That said foreman, one Fred Miller, by name, immediately

brought up a gang of men and repaired said break in said

Miocene ditch;

That when said Miller arrived with said gang of men

he immediately^ asked said defendants what they were

doing, and defendants laughed and said to said Miller

that they were mining their ground; said Miller then

asked them Avhy they did not telephone to him or give

him some varning before cutting the Miocene ditch, as

aforesaid, and one of the defendants, in a laughing way

said that it was too far to the telephone.

That thereafter, about 11 o'clock said Miller instructed

affiant to proceed further up the ditch and turn the water

out of the Campion ditch above the point where said

Jacobson, Spullis and Rassman were working, which

affiant did, and thereupon said Miller and his gang of

men repaired said Miocene ditch where it had been broken

by the aforesaid defendants, and the aforesaid defend-

ants went to bed, and that since said time said defendants

have never made any pretense of mining, either above or

below the ditch of said Miocene Ditch Company.

F. W. NELSON.

Subscribed and sworn to before me this 25th day of

September, A. D. 1905.

[Seal] ALBERT FINK,

Notary Public in and for the District of Alaska,
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In the United States District Court in and for the Dis-

trict of Alaska
J
Second Division.

MIOCENE DITCH COMPANY (a Cor«

poration),

Plaintiff,

vs.

JOHN JACOBSON et al,

Defendants.

Affidavit of C. 0. Kittilsen.

United States of America,

District of Alaska,—ss.

C. O. Kittilsen, being first duly sworn, deposes and

says

:

That he is a resident of the District of Alaska, and

has been since the year 1902;

That he is the managing OAvner of placer mining claim

No. 7 Above Discovery on Anvil creek, in the Cape Nome

Recording District, District of Alaska, and has been since

the year 1902;

That as such manager affiant has had full charge of the

mining operations upon said claim during his term of

management thereof

;

That affiant is familiar with the corporation known as

the Miocene Ditch Company, which said corporation has

been, since the year 1903, bringing water from Nome

river, through its ditch system, a distance of some 47 miles

to Anvil, Dexter and Glacier creeks, for the use of its

customers in and around these several creeks

;
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That affiant has for the last three years been one of

the customers of the Miocene Ditch Company, for water,

taking from said concern from 75 to 200 miner's inches of

water daily during the mining season of each year;

That with the water so secured as aforesaid, from the

aforesaid Miocene ditch, affiant has been able to operate

his said placer mining claim. No. 7 Above Discovery on

Anvil creek at a large profit, and has with said water,

extracted from said claim a large amount of money;

That saving and except for the water which affiant re-

ceives for use on his said claim No. 7 Above Discovery

on Anvil creek, from the Miocene ditch, as aforesaid, it

w^ould have been unprofitable for affiant to mine and

operate said claim, in fact there is no other means by

which affiant could profitabl}^ mine and operate said claim

No. 7 Above Anvil creek, saving and except with said

waters delivered to said claim by means of said Miocene

ditch

;

That the said Miocene ditch system is at the present

time the only available supply of water for the operation

of numbers of claims on Glacier, Anvil, Dexter, Little

and many other creeks in the Cape Nome Kecording Dis-

trict, saving and except a pump operated by the Wild

Goose Mining and Trading Company, which supplies only

about 300 miner's inches of water.

That if said Miocene Ditch Company's ditch is broken

and destroyed, so the waters therein flowing cannot be

delivered to its customers in and about the present points

of delivery, a large number of producing claims must im-

mediately cease operation, and affiant's own claim No. 7
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Above Discovery on Anvil creek cannot be further oper-

ated at a profit;

Affiant further says that he has no interest in the re-

sult of the above-entitled action, any further than he is

one of the customers for water of the Miocene Ditch Com-

pany, and does not wish said ditch broken and destroyed

as to cut off the water supply from his said claim.

C. O. KITTILSEN.

Subscribed and sworn to before me this 26th day of

September, A. D. 1905.

[Seal] ALBERT FINK,

Notary Public, District of Alaska, at Nome.

In tJw United States District Court, in and for the District

of Alaska, Second Division.

mOOENE> DITCH COMPANY (a Cor-

poration),

Plaintiff,
I

vs.

JOHN JACOBSON et al..

Defendants.

Affidavit of B. Deleray.

United States of America,

District of Alaska,—ss.

B. Deleray, being first duly sworn, on his oath de-

poses and says:
!

That he is general manager and superintendent of



116 Miocene Ditch Qompway

the Miocene Ditch 'Company, the plaintiff corporation

in the above-entitled action, and has been since the year

1904. That as such general manager and superinten-

dent he has full and complete charge of all the affairs

of said plaintiff corporation within the District of

Alaska. That said plaintiff corporation is, by its arti-

cles of incorporation, a copy of which is hereto attached

and marked exhibit "A'' and made a part of this affi-

davit, empowered among other things to run, operate

and construct a ditch, flume and pipe-line for public

and private use. That plaintiff corporation is now,

and has been since the year 1903, the owner of and in

the operation of a certain ditch, flume and pipe-line

extending from its intake on Nome river at a point

about a quarter of a mile below the mouth of Buffalo

creek to Anvil, Glacier, Dexter and other creeks, and

the placer mining ground immediately adjacent to and

around the aforesaid creeks. That said ditch, flume and

pipe-line, together with its laterals, is forty-seven (47)

miles in length, and the installation thereof has cost

about four hundred thousand dollars ($400,000.00).

That since the year 1903 the plaintiff corporation has

been, and now is, engaged in bringing the waters of

Nome river and its tributaries through said ditch, flume

and pipe-line to the points aforesaid, and there using

the same in the operation of placQi:" mines owned, leased

and operated by plaintiff corporation, and also in the

selling of said waters to its customers and to the public

generally at a regular tariff, which said tariff is as fol-

lows, to wit: One dollar (|1.00) per miner's inch for
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twenty-four hours for pressure water, and fifty cents

per miner's inch for twenty-four hours for wash water.

That said water sold, marketed and distributed afore-

said by plaintiff corporation to its customers and to the

general public at the tariff aforesaid is sometimes used

over and over several times.

That as such manager and superintendent of plaintiff

corporation, affiant has become and now is thoroughly

acquainted with the general mining conditions in and

about Nome and the Cape N'ome Mining and Recording

Districts. That affiant knows the available water sup-

ply for the operation of placer mines in said vicinity and

also the usual output of gold in said vicinity, it being

one of affiant's duties to keep himself thoroughly posted

in connection with these matters.

Affiant knows of his own personal knowledge that

at the present time the waters brought from Nome river

through the ditch, flume and pipe-line of plaintiff cor-

poration are, with the exception of a pumping plant

operated by the Wild Goose Mining an Trading Com-

pany, of a capacity of some three hundred miner's in-

ches, the only available waters with which a large num-

ber of the placer claims in and around Anvil, Glacier,

Dexter, Little, Copper, Saturday and other creeks can

possibly be Operated, together with many other placer

mining claims in said Cape Nome Mining and Recording

District lying at the base and on the slopes and in the

ravines and gulches of Anvil and King mountains. That

without the waters of said Miocene Ditch Company, dis-

tributed as aforesaid, to its patrons and customers, and
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the public generally, at the tariff aforesaid, it would

be utterly impossible and impracticable to profitably

mine or operate a large number of the placer mining

claims in the vicinity aforesaid.

That during the seasons of 1904 and 1905, during

which time has been at the head of said plaintiff cor-

poration, said waters have been actually used in oper-

ating and in mining a number of placer mining claims

on Glaci.er, Anvil and Dexter creeks, and said waters

have been distributed to the patrons and customers of

the said plaintiff corporation and the public generally

at the tariff aforesaid.

Affiant says that in his opinion the gross product of

gold from the Cape Nome Mining and Kecording District

for the season of 1905, is over $2,000,000. That fully

50% of this whole output from the Oape Nome Mining

and Kecording District has been washed and sluiced up

with waters from the plaintiff corporation, used and

operated by said plaintiff corporation, and distributed

by it to its customers and patrons at the tariff aforesaid.

That affiant is acquainted with John Jacobson, A.

B. Chagnon and John May. That at no time since affi-

ant has been manager of plaintiff's corporation have

said defendants aforementioned, or either of them, made

any objections whatsoever to the ditch of plaintiff corpo-

ration running over their alleged placer mines located

between Dorothy and Divide creeks. That ever since

affiant has been the manager of plaintiff corporation

said ditch has extended over the aforesaid alleged placer

locations, peaceable and quietly and uninterruptedly,
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and the waters of Nome river have been flowing through

the said ditch over the alleged placer locations without

any interruption or complaint to affiant upon the part

of the defendants, or any of them whatsoever, until the

latter days of July, 1905, when defendants complained

to affiant about the raising of a gate in the Miocene

ditch, and the letting of 5,000 inches of water down, de-

fendants claiming and alleging to affiant that they had

been damaged thereby. That thereupon affiant settled

with defendants for the damage caused by the lifting

of said gate, and all other damages and causes of action

upon the part of defendants against the plaintiff cor-

poration up to and including the 2d day of August, 1905,

and caused to be paid to said defendant in full settle-

ment of all causes of action and damages aforesaid, the

sum of $106, taking from defendants a receipt therefor.

That from Buffalo creek, a tributary of Nome river,

about one-quarter of a mile above the intake of the

Miocene Ditch on Nome river, down to Dorothy creek, a

distance of some five miles, a certain ditch known as

the Campion Mining and Trading Company's Ditch ex-

tends parallel with and above the ditch of plain-

tiff's corporation at an elevation of the plaintiff's

ditch of about thirty feet and about ninety yards

distant up 'the hill, over plaintiff's ditch. That from

said point of intake of plaintiff's ditch down to Dorothy

creek affiant was very careful in the construction and

protection of plaintiff's ditch in anticipation of an acci-

dental break, in the Campion Mining and Trading Com-

pany's ditch lying above plaintiff's ditch, and the con-
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sequent overflow of water therefrom, which, in this

event, would run down the hill into plaintiff's ditch,

causing the ditch of plaintiff corporation to be so en-

larged and constructed as to be able to carry off the

waters of both ditches in the event of such accidental

break in the ditch of the Ciampion Mining and Trading

Company lying above plaintiff's ditch, or in the event

of any unusual freshets.

B. DELEKAY.

Subscribed and sworn to before me this 25th day of

September, 1905.

[Seal] ALBEKT FINK,

Notary Public, District of Alaska, Residing at Nome.

Exhibit "A."

No. 2238.

O. P. Gurry, Secretary of State. J. Hoesch, Deputy.

STATE OF CALIFORNIA.

DEPARTMENT OF STATE.

I, O. F. C^urry, Secretary of State of the State of Cali-

fornia, do hereby certify that I have carefully compared

the annexed copy of Articles of Incorporation of the

Miocene Ditch Company, with the certified copy of the

original now on file in my office, and that the same is a

correct transcript therefrom, and of the whole thereof.

Also that this authentication is in due form and by the

proper officer.
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Witness my hand and the Great Seal of State, at

office in Sacramento, California, the 19th day of August,

A. D. 1902.

[Seal of State of California] C. P. CURKY,

[Secretary of State,

By J. Hoesch,

Deputy.

ARTICLESi OF INCORPORATION

of the

MIOCENE DITCH COMPANY.

Know all men by these presents: That we, the under-

signed, a majority of whom are citizens and residents

of the State of California, have this day yoluntarily

associated ourselves together for the purpose of form-

ing a corporation under the laws of the State of Cali-

fornia
;

And we hereby certify:

First. That the name of said corporation shall be

the Miocene Ditch Company.

Second. That the purposes for which it is formed

are: To acquire, purchase, sell, preserve, and maintain

water rights and water-sheds and sources; to acquire,

purchase, sell, equip, operate and maintain canals, lat-

erals, aqueducts, flumes, tunnels, ditches, pipes and

pipe-lines with all their appurtenances, for supplying

and distributing water and power to mines, farming

neighborhoods, precincts, cities, towns and other mu-

nicipal divisions, for draining, reclaiming and irrigat-
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ing lands, and for floating logs and lumber; to acquire,

purchase, sell, construct, equip, operate and maintain

reservoirs, dams, tunnels, and the sites therefor, for the

collection, storage and distribution of water to acquire,

purchase, sell, construct, equip, operate and maintain

pumps and pumping plants, electrical lighting and power

plants, electric lights and power lines, and all the nec-

essary appurtenances thereto; to generate, vend and

distribute electric light and power; to acquire, purchase,

sell, construct, equip, operate and maintain telegraph

and telephone lines and all the necessary appurtenances

thereto; to acquire, purchase, sell, mortgage, lease, ex-

change and hold real property and all estates of what-

soever nature and description therein; to prospect, lo-

cate, acquire, purchase, sell, lease, mortgage, and hold

mines and mineral lands of every description, to mine

and operate the same, extract the minerals therefrom,

erect, equip, operate and maintain reduction works and

smelters, and generally to do any and every act and

thing necessary or usual in the business of mining; to

acquire, purchase, sell, construct, equip, operate and

maintain railways and tramways of whatsoever power

operated, ferries, bridges, viaducts, roads and turn-

pikes; to engage in, conduct and carry on the business

of common carriers of freight and passengers, by land

and water; to purchase and sell miners and farmers

supplies and general merchandise of every description;

to hold, purchase, or otherwise acquire, sell, assign,

mortgage, pledge, or otherwise dispose of the capital

stock, bonds, debentures or other evidence of indebted-
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ness created by any other corporation or corporations,

and while the owner thereof, exercise all the rights and

privileges of ownership, including the right to vote

thereon.

Third. That the place where the principal business

of said corporation is to be transacted is San Fran-

cisco, California.

Fourth. That the term for which said corporation

is to exist is fifty years, from and after the date of its

incorporation.

Fifth. That the number of directors or trustees of

said corporation shall be five, and that the names and

residences of the directors or trustees, who are ap-

pointed for the first year, and to serve until the elec-

tion and qualification of such officers, are as follows, to

wit:

Names. Whose Residence is at.

MILTON BEENAEiD, San Francisco, Cal.

W. S. BLISS, San Francisco, Cal.

J. M. DAVIDSON, Siskiyou Co., Oal.

W. L. LELAND, Siskiyou Co., Cal.

H. J. KNOWLESI, Oakland, Cal.

Sixth. That the amount of the capital stock of said

corporation is one million dollars (|l,0O0,000.'0'0), and

the number of shares into which it is divided is one

million (1,000,000), of the par value of one dollar (|1.00)

each.

Seventh. That the amount of said capital stock

which has been actually subscribed is five shares, and
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the following are the names of the persons by whom
the same has been subscribed, to wit:

Names of Subscribers. Number of Shares. Amount.

MILTON BERNARD, 1 fl.

W. S. BLISS, 1 fl.

J. M. DAVIDSON, 1 fl.

W. L. LELAND, 1 UH.

H. J. KNOWLES, 1 f1.

In witness whereof, we have hereunto set our hands

and seals this 25th day of February, A. D. 1902.

MILTON BERNARD. [Seal]

W. Si. BLISSl [Seal]

J. M. DAVIDSON. [Seal]

W. L. LELAND. [Seal]

H. J. KNOWLES. [Steal]

State of California,

City and County of San Francisco,—ss.

On this 25th day of February, in the year A. D. 1902,

before me, George F. Hatton, a notary public in and

for the city and county of San Francisco, State of Cali-

ifornia, personally appeared .Milton Bernard, W. L.

Bliss, J. M. Davidson, W. L. Leland and H. J. Knowles,

whose names are subscribed to the within instrument,

and acknowledged to me that they executed the same.

In witness whereof I have hereunto set my hand and

affixed my official seal the day and year last above

written.

[Seal] GEORGE F. HATTON,
Notary Public in and for the City and County of S'an

Francisco, State of California.
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S^ate of California,

City and County of San Francisco,—ss.

I, Albert B. Mahony, county clerk of the city and

county of San Francisco, State of California, hereby cer-

tify the foregoing to be a full, true and correct copy of

the original Articles of Incorporation of the Miocene

Ditch Company, filed in my office on the 26th day of Feb-

ruary, A. D. 1902.

Attest my hand and my official seal this 26th day of

February, A. D. 1902.

[Seal] ALBERT B. MAHONY,
County Clerk.

By Joseph Riordan,

Deputy County Clerk.

[Endorsed] : Filed in the Office of the County Clerk of

the City and County of San Francisco, State of Califor-

nia, this 26th day of February, A. D. 1902. Albert B.

Mahony, County Clerk. By Joseph Riordan, Deputy

Clerk.

Filed in the Office of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska. Sept. 2,

1902. Geo. V. Borchsenius, Clerk. By H. C. Gordon,

Deputy Clerk. 34918. Articles of Incorporation of the

Miocene Ditch Company. Dated February 25, 1902.

[Endorsed] : Filed in the Office of the Secretary of

State, the 27th day of February, A. D. 1902. C. F.

Curry, Secretary of State. By J. Hoesch, Deputy Re-

corder. Book 135, page 578.
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United States District Court,

District of Alaska,

Second Division,—ss.

I, John H. Dunn, clerk of the United States District

Court for the District of Alaska, Second Division, do

hereby certify that I have compared the foreg^oing copy

with the original articles of incorporation of the Mio-

cene Ditch Company, now on file in my office at Nome,

in the District of Alaska, and the same is a true and

perfect transcript of said original and of the whole

thereof.

Witness my hand and the seal of said Court, this 25th

day of September, A. D. 1905.

JNO. H. DUNN,

Clerk.

By Angus McBride,

Deputy.
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In the United States District Court in and for the Dis-

trict of Alaska, Second Division.

MIOCENE DITCH COMPANY (a Cor-

poration
)

,

Plaintiff,

vs.

JOHN JACOBSON et al.,

Defendants.

Affidavit of George M. Ashford.

United States of America,

District of Alaska,—^s.

George M. Ashford, being first duly sworn upon his

oath deposes and says:

That he is a civil engineer by profession and is also a

Deputy United States Mineral Surveyor and has been en-

gaged in the practice of his profession in the Cape Nome

Mining District and vicinity since the year 1899.

That he knows of that certain ditch designated as the

Miocene ditch, owned and operated by the plaintiff cor-

poration in the above-entitled suit. That he has been

familiar with said ditch and ditch system since the con-

struction began thereon in the year 1901. That he has

done a large amount of surveying on said ditch for plain-

tiff corporation and is familiar with said ditch from its

intake on Nome river about a quarter of a mile below the

mouth of Buffalo creek from which point said ditch con-

veys the waters of Nome river and its head tributaries
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to Anvil, Glacier and Dexter creeks, where said waters

are used by plaintiff corporation in the operation of

placer mining claims owned and leased by it, and also

said waters are farmed out and sold by plaintiff corpora-

tion to its patrons and customers and to the public gen-

erally, at a fixed tariff. That said ditch, together with

its laterals is forty-seven miles in length. That plaintiff

corporation has been in the uninterrupted use and enjoy-

ment of its said ditch from Nome river to the points afore-

said, since the summer of 1903, without let or hindrance

or interference by any person or persons whomsoever, to

affiant's knowledge, until said ditch was cut and destroyed

on the 11th day of September, A. D. 1905.

That he knows of the location of those alleged placer

mining claims on said ditch known respectively as the

Moonshine, the Rajah, the Ruby, and the Omisk, which

said claims lie between Divide and Dorothy creeks and are

the second tier of benches off Nome river. That said

claims, during their entire length, are intersected and

traversed by said ditch. That he has caused a map to be

made of said claims showing the location thereof, together

with the relative position of the Miocene ditch thereon.

That attached hereto and marked Exhibit "A" and

made a part of this affidavit, is a correct map of said

claims and said ditch and their relative position to each

other. That immediately above and parallel to said Mio-

cene ditch about thirty feet in elevation above said Mio-

cene ditch, flows the ditch of the Campion Mining and

Trading Company from Buffalo creek to Dorothy creek,

a distance of about five miles. That ^aid Campion ditch
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is so located that by reason of its elevation above said

Miocene ditch, the waters from said Campion ditch can

be conveyed by hydraulic pipe and so used as to wash and

sluice out said Miocene ditch at any point between said

Buffalo creek and said Dorothy creek. That the elevation

of said Miocene ditch above Nome river at the point

where said ditch was washed away on the 11th day of Sep-

tember, 1905, on the alleged Euby placer mining claim,

is about ninety (90) feet, and the distance of said Miocene

ditch from said Nome river at said point is about thirteen

hundred (1300) feet. That by reason of the grade on the

said Moonshine, Rajah, Ruby and Omisk claims desig-

nated on the map hereto attached and marked Exhibit

"A," all of said claims below said Miocene ditch could

easily and without difficulty, be ground sluiced into the

said Nome river to within thirty feet of said Miocene

ditch without an^^ damage or injury to said ditch Avhatso-

ever.

That he is familiar with the mining conditions in the

Cape Nome Mining District, as he is engaged principally

in surveying claims therein, and in his opinion the total

gross output from said district for the mining season of

1905 will approximate the sum of three million dollars,

fully one-half of which has been extracted and washed

out with waters delivered through the ditch of plaintiff

corporation to its customers and to the public generally,

as aforesaid.

That a large number of placer mining claims are en-

tirely dependent upon the waters delivered through the

said ditch of plaintiff, as aforesaid, and if said ditch
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should be cut, washed out, and destroyed so as to prevent

the future delivery of the waters of Nome river and its

head tributaries so used, many of the richest and valu-

able placer mining claims at and around Anvil and Kinir

mountains and on and around Anvil, Glacier and Dexter

creeks and vicinity, must cease operations and close down,

thereby throwing out of employment a large number of

men now engaged in the operation of said claims, and

materially diminishing the total gold production from

said mining district.

That he is in no wise connected with the plaintiff cor-

poration and has no interest in the result of the above-

entitled suit.

GEO. M. ASHFORD,

Subscribed and sworn to before me this 26th day of

September, A. D. 1905.

ALBERT FINK,

Notary Public in and for the District of Alaska, Residing

at Nome.

And then Ira D. Orton Esq., moved the Court that the

depositions of John Jacobson, John M. May, L. R. Kemp-

ter and M. Spullis, heretofore taken in the above-entitled

cause be published, which said depositions were thereupon

Ijublished by order of the Court, and were thereupon of-

fered in evidence by the plaintiff, together with the ex-

hibits thereto attached, and were by the plaintiff read to

the Court; which said depositions were in words and fig-

ures as follows, to wit:
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In the United States District Court in and for the Dis-

trict of Alaska^ Second Division.

THE MIOCENE DITCH COMPANY (a^

Corporation
)

,

Plaintife,

vs.

JOHN JACOBSON et al.,

Defendants.

Depositions.

Depositions of John Jacobsen, John M. May, L. F.

Kempter and M. Spullis, witnesses examined upon an ad-

verse proeeeding by plaintiff, at the office of Albert Fink,

in Nome, i^laska, at ten o'clock A. M., September 25th,

1905, before C. J. Nunne, Notary Public.

Mr. JOHN JACOBSEN, a witness produced, and hav-

ing been first duly sworn by the notary public to testify

the truth, the whole truth and nothing but the truth, tes-

tified as follows:

Q (By Mr. FINK.) What is your name?

A. John Jacobsen.

Q. What is your business, Mr. Jacobsen?

A. Mining.

Q. How long have you been in the District of Alaska?

A. I have been here since '97, off and on.

Q. Do you know that certain ditch known as the Mio-

cene ditch, extending from Nome river to Anvil, Dexter

and Glacier creeks in the District of Alaska?
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(Deposition of John Jacobsen.)

A. Yes, I know of it.

Q. When did you first become acquainted with that

ditch? A. In 1903.

Q. Did you ever hear of that ditch before that?

A. I heard of it before 1903.

Q. When did you first come to Nome?

A. When I -first came to Nome?

Q. Yes, sir.

A. In July 1900 ; about the 1st of July.

Q. And you never knew that there was such a ditch as

the Miocene ditch in Alaska until 1903?

A. Not up there.

Q. Well, I have not referred to any special portion of

the ditch as yet, have I? A. Well, no.

Q. When did you first know that there Avas such a

ditch as the Miocene ditch, Mr. Jacobsen?

A. In 1902 I believe.

Q. Well, now, didn't you know of it in 1901?

A. I can't say that I did; I am sure that I knew of it

in 1902.

Q. Don't you remember that in 1901, the Miocene were

building a ditch from Hobson creek to Anvil, Glacier and

Dexter creeks?

Mr. GILMORE.—Objected to on the ground that it is

very leading.

Q. Don't you remember that, Mr. Jacobsen?

Mr. GILMORE.—Same objection.

A. I can't say that I do remember it, no.
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(Deposition of John Jacobsen.)

Q. Now, do you know where the Miocene ditch extends

from Hobson creek to Anvil, Glacier and Dexter creeks?

Mr. SULLIVAN.—Objected to on the grounds that it

assumes that there is a ditch extending from Hobson

creek to any point, which has not yet been testified to.

Q. Do you know that?

A. Well, I know that ditch, yes, now.

Q. Now, when did yon first see any ditch to notice it

or to know of its existence from Hobson creek to Anvil,

Glacier and Dexter creeks? A. In 1902, I believe.

Q. What time in 1902?

A. During the summer sometime; I don't remember

the date.

Q. During the summer of 1902? A. Yes.

Q. Do 3^ou know where the ditch now extends—where

the Miocene ditch now is from its intake on Nome river

about a quarter of a mile below the mouth of Dorothy

creek is located now? A. I do.

Q. Do you know of a placer mining claim up there

know as Ruby creek, Mr. Jacobsen? A. I do.

Q. When did you first know of that claim?

A. I know of it first in 1900.

Q. Yes; 'What did you know about it then?

A. I know that it was unappropriated land.

Q. You knew what, sir?

A. I knew that it was unappropriated land.

Q. That is all that you knew about it at that time, is

it? A. I have located it since.
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(Deposition of John Jacobsen.)

Q. When did you first locate that claim?

A. Sometime in 1902.

Qw What date in 1902?

A. I believe March the 21st, 1902.

Q. Who was with you? A. Mr. Spullis.

Q. Who else?

A. He was the only one with me when I located the

ground; there was another man or two but they had left

the day before we had located it; we was prospecting

there for three weeks before I located it.

Q. Yes, and who were those two men that were with

you there when you were prospecting?

A. 'Twas one man named Mr. Tiernan and a man

named Joe Kidd.

Q. Where is Joe Kidd?

A. He is dead.

Q. And what was the other man's name?

A. William Tiernan.

Q. How do you spell that last name?

A. I do not know myself how he spells his name

—

I think it is T-i-e-r-n-a-n.

Q. Where is he?

A. I believe he is now- here in Nome; I am not sure.

Q. In Nome now, you think?

A. I saw him here about two weeks ago.

Q. Do you know where he is now, who he is working

for? A. No, sir.

Q. Now, were you camped out there at that time, Mr.

Jacobsen? A. Yes, sir.
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(Deposition of John Jacobsen.)

Q. Whereabouts? A. On the Kuby claim.

Q. Where, on the Ruby claim? A. Yes, sir.

Q. You were camped all there at the one place on the

Ruby claim, were you? A. Yes, sir.

Q. Whereabouts on Ruby claim were you camped?

A. Near the lower line.

Q. Yes; that would be about how far from the ditch?

A. Oh, about forty or fifty feet.

Q. Below the ditch or above the ditch?

A. Below the ditch.

Qi Now, where did you go out there with your camp?

A. March 1st.

Q. 1902? A. Yes, sir.

Q. The four of you all went from Nome?

A. There was the three men at that time—Mr. Tier-

nan, Joe Kidd and Mr. Spullis.

Q. Only the three went out at that time?

A. Yes.

Q. When did you go out?

A. On the 20th of March.

Q. What discoveries of gold, if any, did you make on

the Ruby claim at that time?

Mr. SULLIVAN.—That is objected to as immaterial

and irrelevant.

Q. Prior to the time you located it?

Mr. SULLIVAN.—Same objection.

A. Well, we got a dollar and a quarter to the pan.

Q| When was that?
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(Deposition of John Jacobsen.)

A. In March, some day in March, about the 21st of

March.

Q. Some day between the 1st and 21st of March?

A. Yes.

Q. Now, whereabouts on the Ruby claim did you get

that?

A. About forty-two feet from the lower line, as near

as I could measure it.

Q. Well, I thought you didn't go up there again until

the 20th of March?

A. Well, my partners did. They were prospecting

when I got there.

Q. You didn't see it yourself?

A. I did see it myself; I panned it myself.

Q. You panned it yourself? A. Yes, sir.

Q. You panned a dollar and a quarter to the pan be-

tween the first and the 20th?

A. On the 20th and on the 21st, in the morning of the

21st of March, I panned it myself there.

Q. Now then you say that that was about forty-two

feet from the lower side line of this claim?

A. Yes, sir.

Q. How far from each end line?

A. Well, I could not say exactly what the distance

would be.'

Q. Well, about how far?

A. Well, it might be about the center of the claim.

Q. About the center of the claim? A. Yes, sir.

Q. How deep a hole was this that this came from?
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(Deposition of John Jacobsen.)

A. About four feet and a half.

Q. A hole four feet and a half deep?

A. Yes, sir.

Q. Where is that hole now? is it still there?

A. We have worked that part of the ground out,

around about that hole; I don't think you would be able

to see that hole there now.

Q. You would not? A. No.

Q. Now, how long did you remain on the claim at

this time, Mr. Jacobsen?

A. A few days; I don't remember how long.

Q. You don't remember how long?

A. I don't remember how many days, no; maybe a

week.

Q. Well, then where did you go?

A. I went to Nome to record.

Q. You say you staked this claim on the 21st?

A. On the 21st, yes, sir.

Q. Of March, 1902? A. Yes, sir.

Q. Then when were you next back on that claim?

A. So soon as we could get supplies out there.

Q'. When was that?

A. Immediately after.

Q. In a* few days? A. Yes, a few days.

Q. And how long did jou remain out there then?

A. Until we could get some more supplies up.

Q. Were you on the claim in the summer of 1902?

A. Yes, sir, the whole summer.
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Q. What time did you leave there?

A. About the 1st of September.

Q. 1902? A. Yes, sir.

Q. How long did you remain away?

A. Until the 1st of October—the 1st of November,

the latter part of the year in the next year, 1903.

Q. Until the 1st of November, 1903?

A. Yes, sir.'

Q. You were not on that claim from the 1st of Sep-

tember, 1902, again until the 1st of November, 1903?

A. Oh, yes, I was up there since once or twice, but

not to do any work.

Q. Now when were you up there first after Septem-

ber 1st, 1902?

A. I don't remember the dates.

Q. Well, what month was it in?

A. Oh, once or twice before the freeze up, about the

fall sometime, I think it was; I don't remember the

dates exactly.

iQ. Once or twice before the freeze up that fall?

A. Yes.:

Q. Now, you staked this claim in your own name,

did you not? A. I did.

Q. Did you stake the claim known as the Omisk

claim on the 21st of March, 1902?

A. Yes, sir.

Q. Who assisted you in the staking of that claim?

A. Mr. Spullis.'
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Q. Was there anybody else present when that claim

was staked? A. No, sir.

Q. When did you make a discovery of gold on the

claim known as the Omisk claim?

A. Oh, before; I had already discovered in 1900 on

that ground gold.

Q. Whereabouts in 1900 did you discover gold on

that ground?

A. All around—all around the surface there.

Q. Well, on what part of the claim?

A. I don't remember that any more now; it is too

long ago—I could not tell you the spot.

Q. It was open and unappropriated ground at that

time? A. Yes, sir.

Q. Why didn't you stake it?

A. Well, I did stake ground in 1900.

Q. Why didn't you stake the Omisk claim in 1900

after you had discovered gold there?

Mr. SULLIVAN.—Objected to as irrelevant and im-

material.!

A. Well, I wanted gold in paying quantities before

I located it; I didn't want ground that I didn't know was

good.

Q. Now, did you stake the Rajah claim on the 21st

day of March, 1902? A. Yes, sir.

Q. When did you make a discovery of gold on that

claim?

A. The same time I did on the others.
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Qi. In 1900?

A. Oil no; in 190'2.

Q. Well, what time in 19*02 did you make a discovery

of gold on the Rajah?

A. I made it on the Ruby in the second tier of

benches and along in there on those ledges when I was

working there that same year.

Q. Then as I understand you you didn't make any

discovery of gold on the Rajah claim at that time be-

fore you located it?

A. Well, I panned all around that ground there.

Q. Then as I understand you you made no further

discovery on the Rajah?!

A. I panned all around that and made discovery in

more than one place, got colors everywheres I panned,

and if that ain't making a discovery I don't know what

you call it.

Q. When did you pan upon the Rajah?

A. The same time I panned on those other claims.

Q'. Well, during what time? A. In March.

Q. What year? A. 1902.

Q. Had you made any discovery on the Rajah prior

to that time?

A. I don't know as I did.

Q. Now, whereabouts on the Rajah did you pan and

make a discovery in March, 1902i?

A. I don't remember the exact spot. I put in a

number of holes there, and have been there ever since.

Q. Well, I am asking you now about March, 1902?
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A. I don't remember the exact places when I have

found g^old; I could not remember that any more now; I

could not go there and find it now if I was to go and

look for it; I have been diggingi on those claims in too

many places and it is too long for me to remember that

now.

Q. You would not give any spot or hole where you

made a discovery at all? A. ^N'o.

Q. Now at that time did you stake a claim called the

Moonshine claim? A. I did.

Q. In whose name did you stake the Rajah?

A. L. R. Kempter's name.

Q. In whose name did you stake the Omisk?

AL Johnny May.

Q. And in whose name did you stake the Moonshine?

A. Cecil Olegg^s name.

Q. When did you make a discovery of gold on the

>Moonshine claim?

A. During the summer sometime; during the sum-

mer of 1902.

Q. What time during the summer of 1902?

A. During the time that we were working there, be-

tween March the 21st and September 1st; sometime

during that time.

Q, In 1902? A. Yes, sir.

Q. What part of the Moonshine claim did you make

a discovery of gold on?

A. I don't remember that.

Q. Can't give any description at all?
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A. No, sir.

Q. How deep a hole was it that you got a pan out

of?

A. Oh, just below the surface.

Q. How much did you get to the pan?

A. Oh, I didn't weigh it—^just a little gold; that is

all.

Q. How much; a few colors? A. Yes, sir.

Q. Now, did you ever make any further discoveries

on the claims known as the Moonshine, the Rajah and

the Omisk than what you have just testified to, if so,

state when and who was present?

Mr. SULLIVAN.—That is objected to as imma-

terial and irrelevant and incompetent unless it is con-

nected in some way, he having testified that he located

these claims for other people.

A. I have been prospecting that ground ever since,

and sunk a number of holes to bedrock, but I could not

say any dates just at present.

Q. Now, just answer the question if you made any

other discoveries than those you have testified to, yes

or no. A. Yes, sir.

Q. When about, during what year and month?

A. During the summer of 1902 for the first time

—

Q. Now on what part of the Omisk claim did you

make a discovery of gold on in the summer of 1902?

A. I could not describe the exact places where we

did put a hole down.
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Q. How deep a hole did you put down?

AJ. Maybe about ten feet.

Q. How many holes did you put down on the Omisk?

A. We started several holes.

Q. How many did you put down where you have pros-

pected? '

, I ; i
I

A. Probably two or three.

Q. What month did you put them down in?

A. During the summer of 1902?

Q. What month? A. I don't remember.

iQ. Who was present with you? A. Mr. Spullis.

iQi. Anybody else?* A. No.

Q. How many holes did you put down on the Rajah?

A. We put down one thirteen feet running into a

gulch—there is a gulch runs into the Rajah.

Q. Discovery gulch?

A. No, there is another gulch runs through there.

Q. When did you put that thirteen foot hole down

on the Rajah?

A. 1 believe it was in August.

Q. Who was there? A. Mr. Spullis.

Q. How many holes did you put down on the Rajah?

A. A couple of others.

Q. Whereabouts?

A. I don't remember exactly where now.

Q. How many holes did you put down on the Moon-

shine? A. None.

Q. Ruby? A. No.
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Q. What did yon get in the hole that you put down
in the Omisk in the summer of 1902?

A. Various prospects.

Q. Whart are they?

A. About two bits to the pan.

Q. Whereabouts did you get two bits to the pan?

iQ. Right near to bedrock.

Q. How far was this hole from the lower line, the

lower side line of the Omisk?

A. I could not tell you.

Q. How far Avas it from either of the end lines?

A. I don't remember where it was now, where it was

on that claim.

Q'. How was it located with reference to the Mio-

cene ditch where it runs across this ground?

A. I have never observed the Miocene ditch at that

time—there was no ditch there at that time.

Q. Has any work ever been done on the Omisk since

then except this hole? A. Yes sir.

Q. Whereabouts on the Omisk?

A. Above and below the ditch.

Q. Whereabouts above the ditch?

A. Probably it would be about the middle of the

claim; I don't know exactly.

*Q. How much gold has ever been extracted out of

the Omisk?

A. Nothing, only prospects; we haven't done any

mining there yet.
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Q. Now this prospect that ran as high as twenty-five

cents to the pan in this thirteen foot hole that was on

the Omisk, was it not?

A. No, I didn't say there was a thirteen foot hole; I

said on the Rajah.'

Q. How deep was the hole that you made on the

Omisk out of which you got this twenty-five cents pros-

pect? A. I don't remember the depth.

Q. How thick was the gravel?

A. I could not tell you that, either.

Q. Where you got the twenty-five cent pan?

A. I could not tell you.

Q. How many holes did twenty-five cents to the pan

come out of? A. Quite a number.

Q. Now let us return to the Rajah. How much did

you get out of this thirteen-foot hole you put down on

the Rajah?

A. She prospected well; I don't remember exactly

how much.

Q. About how much?

A. I don't know how much exactly.

Q. Twenty-five cents to the pan?

A. It may have been, maybe that or less.

Q. How many holes did you put down on the Rajah

that prospected twenty-five cents or better?

A. I don't remember.

Q. Where did this hole stand with reference to the

lower line of the Rajah, to either of the end lines?
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A. Oh, probably about—^I don't remember, maybe a

hundred to two hundred feet.

Q. Above the lower side lines? A. Yes, sir.

•Q. How did it stand with reference to the center of

the lower side lines? A. Well

—

Q. About in the center? A. No.

Q. Which way

—

A. That would not be in the center—three hundred

and thirty feet from the lower line would be the center

—

it is supposed to be six hundred and sixty feet

—

Q. I say, the center of the lower side line

—

A. This center is supposed to be three hundred and

thirty feet—it is not quite that much, though. It was

about a hundred to two hundred feet from the lower

line.
;

,

Q. And how far from the end line?

A. Maybe about the center of the claim.

Q. How thick was the pay streak in these holes that

panned twenty-five cents to the pan?

A. I don't remember how thick.

Q. How wide was the pay—how thick was it?

A. We was sinking about thirty or forty holes out

that now, but we prospected everywheres and there is

there, and I don't remember now—I could not give you

a big body of gravel there.

Q. You and Mr. May and Mr. Kempter, Mr. Eassmen,

Mr. Spullis went into partnership in these claims, did

you not? A. I have interests in some of them.
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Q. In the Omisk, the Eajah, the Ruby and the Moon-

shine? A. No.
j

Q. In the Ruby, are you all interested in the Ruby?

A. Not in the Ruby; no. '

Q. In the Omisk? A. Yes. !

Q. Now, who is interested in the Ruby except your-

self? A. Mr. Spullis and Mr. Hancock.

Q. Who else? A. That is all I know.

Q. Are not Mt. Kempter and Mr. May interested in

the Ruby? A. No, sir.

Q. Sir? A. No, sir.

Q. Now, have you* an interest in the Omisk and the

Rajah? A. I have.

Q. What is your interest in the Omisk and the Ra-

jah? A. One-half in each.

Q. One-half in each claim? A. Yes.

Q. Have you a deed for those interests?

A. That is, I have since sold one-quarter to Mr.

Spullis. !

Q. Mr. Kempter and Mr. May deeded you a half-in-

terest in each of these claims, did they?

A. Yes, sir.

Q. Now, .what interest has Mr. Chogran got in the

Ruby? A. None whatever.

Q. What interest has he in the Omisk?

A. None whatever.

Q. What interest in the Riajah? A. None.

Q. What interest has he in the Moonshine?

A. None whatever.
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Q. Now, what interest has Mr. Spullis in the Kuby?

A. How much has he in the Kuby? One-third.

Q. How much have you? A. One-third.

Q. Who was the other third? A. Mr. Hancock.

Q. He owns one-third, also? A. Yes, sir.

iQ. How much interest has M*r. Spullis in the Rajah?

A. One-quarter.

Q. You one-quarter? A. Yes, sir.

Q. Mr. Kempter owns one-quarter?

A. Yes, sir.

Q. Who owns the other quarter? A. Mr. May.

Q. Have deeds passed for these interests?

A. Yes, sir.

Q. NoAV, what interest have you in the Omisk?

A. Same as in the Rajah.

Q. Mr. Kempter the same? A. Yes, sir.

•Q. Mr. Senilis the same? A. Yes, sir.

Q. And Mr. May the same? A. Yes, sir.

Q. Now, who owns the Moonshine?

M!r. SULLIVAN.—Objected to as immaterial and ir-

relevant. '

A. Mr. Rassmen.

Q, Who else is interested with him?

A. I don't think there is anybody else in it but him-

self,
i

Q. Have you any interest in it? A. No, sir.

Q. Has Mr. Spullis? A. Not that I know of.

Q. Mr. May? A. Not that I know of.
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Q. Mr. Kempter? A. Not that I know of.

Q. When did Mr. Rassmen stake the Moonshine?

M(r. SULLIVAN'.—Objected to as immaterial and ir-

relevant, and it is not shown that the witness knows

from his own personal knowledge anything on the sub-

ject whatsoever.

Q. When did he stake it?

A. In 1904 I believe.

Q. The first of January?

A. I don't know whether it was the first or not, or

when it was.

Q. When did you. make your relocation of the Ruby?

A. I never have made any relocation of the Ruby.

Q. Of the Omisk?

A. No relocation on the Omisk, either,

Q. On the Rajah?

A. None on the Rajah, either.

Q. Now, did you report to Mr. May and Mr. Kempter

your having found twenty-five cents to the pan on the

Omisk? A. Yes, sir.

Q. When did you report that to them?

A. Some time during the winter.

Q. What winter? A. 1902 and 190-3.

Q. Did you tell them that you had found twenty-five

cents to the pan and better on the Ruby?

A. I told them about the prospects and showed them

the gold that I took from there—I had it there in the

safe.
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Q. Did you tell them what you had found on the

Rajah? A. Yes, sir.

Q. Where were you in the summer of 1903?

A. Well, I was around Nome at that time?

Q. What were you doing around Nome?

A. I was working. ;

Q. Who for? A. For Mr. Boyd here.

Q. When did you go onto this property, in the sum-

mer of 1903?

A. In the fall, about the first of November, I think

it was—I did not go at that time first because I had

got my finger taken off here, so that I could not go up

there before when the boys went up the first time; I

had the boys in there before that, Mr. Spullis and some

men that he took along with him in my place was doing

prospecting there before I came there myself. Mr.

Ohagran and Mr. Spullis was both there before I went

up.

Q. When did you first go up there?

A. About the 1st of November.

Q. 1903? A. Yes, sir.

Q. You had been out there before that during the

summer of 1903, had you not?

A. I had not been out.

Q. What? You had found twenty-five cents to the

pan and better on all these properties in the summer of

1902, and then you never went back to pan again

until November, 1903? Is that the idea?

A. To do other prospecting, do you mean?
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Q. Well, you never went back at all, did you?

A. No, I didn't.

Q. Well, nobody else did, either, did they?

A. I don't know about that.

Q. None of your partners did?

A. I don't know; they might have.

Q. Now, when in the fall, when was the last time

in 1902 that you were on this ground? A. In 1902?

Q. Yes.

A. About September, I believe—about the first of

September when I left there, in 1902.

Q. Now, when was the first time in 1903 that you

were out there?

A. About the last of the year, about the 28th or

29th of December, when I came out, I belive the first

time in 1903.

Q. From the 1st of September, 1902, until the 29th of

December, 1903, you were not up Nome river at all upon

this ground. Is that a fact?

A. I think I was up Nome river. Of course, I don't

remember where I was, if I was on this ground. It was

some time ago, and I don't remember that now. I have

not got any data to go by for that. i

Q. How far up Nome river did you go between those

dates? A. I don't remember.

Q. Did you go up as high as Divide creek?

A. I might have gone to the head of the river. I

don't remember.

Q. Well, when was it that you made that trip?
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A. I don't remember.

Q. Well, in the summer time of 1908, was it?

A. I know I was on Nome river in 19'0'3, but I don't

remember what date.

Q. Well, in the summer of 1903, was it?

A. Sfome time in the summer; yes, sir.

Q. How far up Nome river did you go?

A. I don't remember. I may have gone to the head.

I don't remember now.

Q. Well, you did go up to the head of Nome river,

didn't you, up to some grounds that you and Chris

Tremper and some others were interested in?

A. No, I don't think so.

Q. You went up as high as Buffalo creek, didn't you?

A. I went up as high as the mouth of Dexter creek,

I know, where I was looking at some ground.

Q. Now, do you swear that in the summer of 1903

you did not go up Nome river as high as Buffalo creek?

A. I don't remember, I tell you now.

Q. You don't swear that you didn't?

A. I don't say that I didn't.

Q. Now, Mr. Jacobsen, you cut the Miocene ditch the

night of the 11th of September, 1905, did you not?

A. I didn't cut it deliberately; I turned on the water

in the course of mining and cut it out, I guess.

Q. Well, you cut the lower bank of the Miocene ditch

with pick and shovel, did you not?

A. I did not.

Q. How did you break the lower bank?
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A. The water from above done it.

Q. Now, will you describe to me, if you please, sir,

the mining that you were doing' there on the night of

the 11th of September in which you broke the Mliocene

ditch? A. Yes, sir.

iQ. Well, now, just describe it.

A. Well, we turned on the water about a hundred

and twenty-five feet above the ditch, through a pipe,

probably five hundred inches of water, maybe more and

maybe less, for to sluice the top of the muck off as it

was necessary for us to do so, and we cut across the

ditch, as the pay lies right under the ditch.

Q. How do you know that the pay lies right under

the ditch?

A. Because I have prospected there in 1902 and

found the pay before there was any ditch there.

Q. Now, did you have any boxes set up there when

you were doing this sluicing you speak of on the 11th of

September?

Q. First, on what claims did you prospect and find

this pay underneath the Miocene ditch in 1902?

A. In 1902—the Ruby. i

Q. Now, did you have any boxes set up there when

you were sluicing there on the night of the 11th of Sep-

tember? '

A. No; we were just simply running the top off the

muck.

Q. Did you have any lights burning when you were

doing this sluicing?
[
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A. There was no need of lights.

Q. Well, were there any burning?

A. No, sir, there was no need of lights there at allT

Q. Who was present there with you at that time?

A. Mr. Spullis and Mr. Eassmen.

Q. Who else? A. That was all.

Q. What time did you begin operations on the night

of the nth of September, 1905?

A. Some time during the evening as soon as we

could get the water.

Q. What time? ,

A. It may have been six or seven o'clock.

Q. Now, don't you know that it was about half-past

seven when you began?

A. No, it was not so late; it was not so late as that

according to our time; it was about half-past six.

Q. It was dark? A. No, sir.

Q. How long had you been engaged in these mining

operations when the ditch walkers found you?

A. I paid no attention to the ditch walkers.

*Q. Now, there had been water flowing through the

Campion ditch during that day, had there not, on the

nth of September, 1905? A. I believe there had.

Q. About six hundred inches?

A. But they were using it at Dorothy creek for their

elevators there.

Q. Well, just answer the question; they had about six

hundred inches of water there during that day?
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A, Yes, I believe so, more or less.

Q. Do you know Till Price, Mr. Jacobsen?

A. Yes, sir, I do.

Q. Did you offer to sell the Ruby claim to Till Price

for two thousand dollars for the Miocene Ditch Company?

Mr. SULLIVAN.—That is objected to as immaterial

and irrelevant.

Q. Did you?

A. I offered it sooner than to have any trouble at the

smallest possible figure that I would take, two thousand

dollars rather than have any trouble as a compromise

more than anything else.

Q. Did you state to Till Price that you would sell the

four claims out there, three of them for two thousand

dollars each, one of them for a thousand and five hundred

dollars for the lawyers, making seventy-five hundred dol-

lars in all?

Mr. SULLIVAN.—That is objected to as immaterial

and irrelevant.

A. Yes, rather than have any trouble.,

Q. How big a cut did you make in the ditch on the

night of the 11th of September, 1905?

A. About a hundred and twenty-five feet long, I should

judge, and probably about ten to twelve feet wide.

Q. How deep?

A. Probably about three feet deep.

Q. How many feet deep?

A. Maybe three feet deep—maybe two and a half to
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three feet deep; I never measured it; just deep enough to

take the muck off.

Q. Did you ever prospect this ground where you made

this cut? A. Yes, sir.

Q. How deep is it in this ground to bedrock?

A. Well, it varies.

Q. Well, now start in at the ditch, where the cut

strikes the ditch, at the lower end of the cut, where the

cut hits the ditch and how deep is it to bedrock?

A. Well, about ten or fifteen feet maybe.

Q. What kind of bedrock? A. Schist.

Q. Now, coming up the cut how deep is it fifty feet

further up?

A. Fifty feet further up that is about the middle of

the rim but I don't know—^it varies.

Q. NoAV, what variation is it; give us the variation.

Mr. SULLIVANl—Objected to as immaterial and ir-

relevant, i

A. I could not tell you the exact depth—there is so

much variation

—

Q. Well, you prospected this ground where you put

this cut, didn't you? A. Yes, sir.

Q. How far is it to bedrock in the center of this hun-

dred and twenty-five foot cut—how deep is it to bedrock?

A. I don't know.

Q. About how deep?

A. I do not know; I could not state.

Q. How deep is it at the upper end of the cut?
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A. I don't know.

Q. How deep is it halfway from the center to the

upper end of the cut? A. I don't know.

Q. How deep is it halfway from the center to the

lower end of the cut. A. I don't know.

Q. How wide did you make the cut there?

A. Maybe ten feet or twelve feet wide; I don't know;

I didn't measure the cut.

Q. Now, what did the ground in this cut prospect?

A. Why, I have never prospected it, we wished to get

rid of the muck—I wish we had more off before they

cut the water off

—

Q. Didn't you go to bedrock in this cut?

A. I don't know about bedrock

—

Q. What does it prospect on bedrock in this cut?

A. We did not get to bedrock in this cut, not since the

cut it in there.

Q. Then where this cut is you have not been on bed-

rock?

A. It is right above it—we just got the top muck off

—

Q. Then where this cut is you have not been to bed-

rock at all? A. I don't remember if I have or not?

Q. Well, what does it prospect?

A. I don't remember.

Q. So the fact is that you were out there sluicing in

a cut in ground that you had never prospected at all and

didn't know whether there was anything in it or not?

A. No, sir; I know that that cut cross an actual chan-
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nel, right by this channel—lies right there where this cut

is.
I

;

Q. Now, where is that channel, describe that channel

with reference to this cut?

A. The channel goes right through about underneath

and above the Miocene ditch.

Q. Underneath and above the Miocene ditch?

A. Yes, sir; and below, too.

Q. And below? A. Yes, sir.

Q. Now, why did you start a hundred and twenty-five

feet above the Miocene ditch so as to cross-cut this old

channel?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. Because it is necessary for us to start that far to

get the fall of the ground so as to get the top off this

ground where we can work next spring.

Q. Why didn^t you start below the ditch and strip

your channel first?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. You can go up with the cut by starting below it

.

Q. Up the channel? A. Y^es.

Q. Now, where does this cut that you started below hit

the channel? How far from the ditch?

Mr. SULLIVAN.—Same objection as to the last ques-

tion. I
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Q. How far from the edge of the rim does the cut hit

this channel?

A. Oh, she goes right to the edge of it.

Q. How far from the ditch?

A. About three hundred and forty feet.

Q. Three hundred and forty feet from the ditch?

A. As near as I can measure it.

Q. Where did your cut hit the lower edge of the chan-

nel? A. The lower line?

Q. Of the channel, the edge of the channel?

A. This lower rim dips right into the hill there.

Q. You didn't follow into the hill with your cut, did

you?

Mr. SULLIVAN.—Same objection.

A. We did not.

Q. And if it struck the edge, or struck the ditch at all

it was at the lower rim of the channel?

A. Certainly the lower rim.

Q. And now, if you strike the lower rim of the chan-

nel at a point three hundred and twenty feet below

the Miocene ditch you opened that cut and went seventy-

five feet above the Miocene ditch on ground that you had

never prospected at all?

Mr. SULLIVAN.—Objected to as immaterial and irrele-

vant.

A. Yes.

Q. What is your answer?

A. I have prospected the ground above.
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Q. When you made this cut where the cut is?

A. All along above the ditch.

Q. In this cut?

A. I didn't have to go to work and ground sluice,

where there is prospect holes.

Q. Now where you began this cut that you ground

sluiced up.

Q. Now, where you began this cut with your ground

sluicing up" above the Miocene ditch how far was that

north or south of the cut which you projected into the rim

below the ditch?

Mr. SULLIVAN.—Same objection; immaterial and ir-

relevant.

A. I don't know.

Q. Mr. Jacobsen, will you draw a diagram on this

piece of paper here showing the Ruby claim and the Mio-

cene ditch at the point where you run your cut in from

the point where you ground sluiced above the ditch?

A. I am a very poor hand at drawing, but I can give

you an illustration about where it is.

Q. Will you please draw that diagram for me?

Mr. SULLIVAN.—That is objected to for the reason

that the testimony the diagram is sought to illustrate is

immaterial and irrelevant.

Mr. FINK.— (Drawing figure.)

Mr. SULLIVAN.—Now, I want the record to show that

this diagram is being prepared by Mr. Fink, and not the

witness.
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Q. Now, Mr. Jacobsen, assuming that figure a b c and

d represent the Ruby claim. That the line e f represents

the Miocene ditch. Noav, I will ask you if the Miocene

ditch as shoAvn upon this diagram substantially repre-

sents it as it exists with reference to that claim?

A. Yes, it might be.

Q. Now, will you please take this pencil and show me

where you ran this cut into the rim—the lower edge or

end of the cut below the ditch where you ran it into the

rim?

Mr. SULLIVAN.—Objected to as incompetent, irrele-

vant and immaterial and has no bearing upon the applica-

tion for an injunction.

. A. Well, we will say—we will call this the cut, the

end of the cut—we will say that is a hundred feet.

Q. ( By Mr. SULLIVAN. ) I understand you the lines

g h represent the cut Avhich is about a hundred feet long.

Is that correct?

A. Yes, sir.

Q. ( By Mr. FINK. ) Now draw the cut in which you

ground sluiced up into the ditch, if you please.

Mr. SULLIVAN.—^Objected to as immaterial and ir-

relevant and incompetent.

Q. Now, will you draw the cut above the ditch?

A. Yes—that is probably about it; you can't connect

it up with this one; the channel lays right in here above

here.
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Q. The lines x and y represent the cut in which you
sluiced out on the night of the 11th of September, 1905,
above the ditch about a hundred and twenty-five feet

long—that is correct, is it not?

A. About that
; I don't know ; I never measured it.

Q. About that?

A. About that, yes, sir.

Q. That cut is about how wide?

A. It might be ten feet—I would like to have it a hun-

dred feet wide, though.

Q. Now, your lower side line is the north side line, is

it not? A. Yes.

Q. How far is your lower side line from Nome river,

your north side line that would be, from Nome river on

the Kuby claim?

A. About six hundred and sixty feet.

Q. You are on the second tier, are you not?

A. Yes.

Q. Well, that would be six hundred and sixty plus

three hundred and twenty, would it not, if the Nome river

claims were six hundred and sixty feet wide?

A. Yes, but

—

Q. Then the first tier?

A. I do not know about that—I don't know about the

Nome river claims—I am speaking about the first tier.

Q. The Ruby bench is in the second tier, is it not?

A. Yes.

Q. Well, now the north side line of the Ruby bench is

about a thousand feet from Nome river, is it not?
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A. The north side lines of the Ruby claim?

Q. Yes.

A. I believe it is six hundred and sixty feet.

Q. How wide is the first tier of benches?

A. Six hundred and sixty feet.

Q. How far from the side line, the northerly side lines

of the fist tier of benches is it to Nome river?

A. The stake stands out in Nome river.

Q. The bench stake?

Q. Yes, the lower bench stake is right in Nome river

—

it was located before the Nome river claims in 1900.

Q. Oh, was it? A. Yes, sir.

Q. Now, what is the difference in the elevation be-

tween the Nome river and the northerly side line of the

Ruby bench?

A. I could not tell you—perhaps Mr. Bliss can tell you

that.

Q. About how much is it?

A. I don't know.

Q. Is it as much as fifty feet?

A. I don't know; I don't remember.

Q. As much as a hundred feet?

A. It might be fifty feet; I don't know.

Q. Now, what is the difference in elevation between

the northerly side line of the Ruby bench and the end of

the cut in the diagram marked g h, at the end G?

A. I don't know that, either.

Q. About what is it? A. I don't know.

Q. About twenty feet? A. Maybe less.
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Q. Between ten and twenty feet?

A. I don't know; I never measured it.

Q. Well, what is your idea about that?

A. Oh, it is not a very big grade there.

Q. What is your idea, how much grade?

A. I don't know.

Q. You have been mining out there this summer?

A. Yes, sir.

Q. All summer. A. No, sir.

Q. You are a practical miner? A. Prospecting

—

Q. You are a practical miner, Mr. Jacobsen?

A. Yes, sir.

Q. You know that the grade cuts quite a figure in

placer mining, does it not? A. Yes, sir.

Q. Well, about what you say the grade of this cut g h?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant and as having no bearing upon the question of

the issuing of an injunction in this matter.

A. The g h is the cut?

Q. Yes, this is the lower end at g.

A. What is the grade of the bedrock, do you mean?

Q. Yes.

A. I have not took the grade of the bedrock, but the

bedrock runs up in between the rim and she dips into the

hill, in that channel.

Q. When did you dig that cut g h on this diagram?

Mr. FINK.—We will offer this diagram in evidence as
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an illustration of these various objects that have been

referred to with reference to each other

—

Mr. SULLIVAN.—We object to the introduction of this

paper in evidence because it is not shown to be an accurate

diagram; to the contrary the witness stated that he was

not able nor did not pretend to be able to draw a correct

diagram nor to be able to designate the proper or correct

location of the different objects, and for the reason further

that the testimony which it is sought to illustrate is im-

material and irrelevant and has no bearing upon the ques-

tion of the issuing of an injunction in this case.

Q. When did yoli make this cut g h?

(Paper referred to and offered in evidence by counsel

for the plaintiff is herewith attached, marked Plaintiff's

Exhibit "A," and made a part of this deposition.)

A. During the summer.

Q. What time?

A. I believe we started in about the middle of July.

Q. When did you finish it?

Mr. SULLIVAN.—Objected to as immaterial and irrele-

vant.

A. Just shortly before we commenced to cut in above

to connect it up with the lower cut, to cross-cut the chan-

nel.

Q. After you struck the point G represented as the end

of the cut on Exhibit "A" was it not over the rim of this

old channel?
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Mr. SULLIVAN.—Objected to as immaterial and irrele-

vant.

A. Yes, sir.

Q. Yes, sir? A. That is what came out

—

Q. How far did you follow into this old channel?

Mr. SULLIVAN.—Objected to, same grounds as to the

last question.

A. We can't get into the old channel from the end of

that cut.

Q. How far did you follow in—did you follow it in at

all? A. We can't follow it in.

Q. Did you go in at all? A. We can't do it.

Q. Well, now, why can't you do it?

Mr. SULLIVAN.—Object to the question as immaterial

and irrelevant.

A. We can if the bedrock is pitching down hill but it

is up hill underneath the ditch and we can't sink back

beyond it on account of the water caused by the ditch.

Q. (By Mr. SULLIVAN.) What ditch do you mean?

A. The Miocene ditch.

Q. (By Mr. FINK.) Well, how would it help you to

get into this old channel then by ground sluicing above

the ditch?

A. That is the only way to handle the ground prac-

tically.

Q. Well, what would you do when you struck this rim?
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Mr. SULLIVAN.—Objected to as immaterial and irrele-

vant.

A. Tliat would help us out in our mining this next

summer when we strike it when we can strip off the

ground to open up the ground.

Q. What would you do with the water when you hit

this rim in cross-cutting?

A. We would go through that lower rim and would cut

a drain and drain off this channel and go inside

—

Q. Did you prospect there

—

Mr. SULLIVAN.—Same objection as to the last ques-

tion.

A. Because that does not—we did not uncover this

rim.

Q. What did it prospect there where you did uncover

it?

Mr. SULLIVAN.—Same objection.

A. It prospected good.

Q. How much?

A. Oh, she averages a dollar and a half a yard all of

that ground that it up there along that rim.

Q. Now, why didn't you simply cut through that lower

rim in minerlike fashion and cut in a bedrock drain there?

Mr. SULLIVAN.—Objected to as immaterial and irrele-

vant.

A. Because we wanted to cut the top off so when the

thaw comes in the spring we can go right to work—it
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will help us fully two months next year if Ave can do it.

Q. Did you do any prospecting on the Ruby bench in

1904, the summer of 1904?

A. I done some mining there then, yes.

Q. Did you do any prospecting?

Mr. SULLIVAN.—Objected to as immaterial and irrele-

vant.

A. Well, I took out some money there.

Q. Yes, answer the question now whether you did any

prospecting there in the summer of 1904?

A. Yes, I have been prospecting all up in that chan-

nel up above.

Q. Now, what prospects did you get in the summer of

1904?

Mr. SULLIVAN.—Object to the question on the grounds

that it is immaterial and irrelevant.

A. By commencing to run this cut up into the hill.

Q. Did you do any further prospecting on that claim

during the summer of 1904, except that?

A. Yes, in the spring of course.

Q. What prospecting did you do then?

A. All over this ground up there at different places

on the different claims.

Q. I am talking about the Ruby claim now?

A. Yes.

Q. Now, let us take the Ruby Avhen you first began

prosi)ecting on it, in 1901—in 1902, in March 1902, you

prospected in 1902 on the Ruby, and what prospecting you
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did on the Ruby from the time you located it on the 21st

or 22d of March, 1902, up until the time you left there in

September of that year, what was that?

Mr. SULLIVAN.—Objected to as immaterial and irrele-

vant.

A. We put down about twenty shafts all up here (in-

dicating* on exhibit "A").

Q. Where was the first shaft?

A. All up in here^—^I could not say just the spot where

any of them were.

Q. Well, how deep were they?

A. Various depths.

. Q. From what depth to what depth?

A. From four to twenty on the Ruby'.

Q. From four feet to twenty feet? A. Yes.

Q. How many of these shafts did you cut down above

where the Miocene ditch now crosses the claim?

A. Three or four holes I put down there?

Q. Three or four? A. Yes.

Q. Will you please designate on this diagram where

you put those three or four holes?

A. I don't know exactly; one was in the cut.

Q. Well, mark on the diagram those other one or two

places

.

Mr. SULLIVAN.—We object on the grounds that the

witness has not testified that this a correct plat, and be-

cause it was not a diagram made by the witness, and he

has said that he is unable to make a diagram showing any-
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wheres accurately the relative positions, and it is imma-

terial and irrelevant.

Q. Now, just indicate the best you can on the diagram,

Mr. Jacobsen ; of course, we understand that this is not a

correct diagram and is only intended to illustrate these

matters approximately. Please indicate the places where

you put those two or three holes above the ditch

;

A. They were right in here somewheres—there were

some holes in this cut.

Q. Just mark them with an O, will you?

A. Well, I could not mark where they would be be-

cause I don't remember now any more—that is about the

place up there.

Q. Well, just show it on there according to your best

recollection ?

A. Well, there was one somewheres about here (in-

dicating) and I believe there was one about in the edge

of this cut, about in here (indicating with an O).

Q. Were there any other ones that you put down

there?

A. Maybe there was; maybe there was not; I don't

know; I don't remember any more^—I could not tell you

the exact spot on this plat where we may have put those

shafts down.

Q. Put an O in where you think you put down any

other shafts.

A. Well, I put down a shaft up in here, off here on the

next claim

—
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Q. Off the Kuby claim?

A. Above the Ruby, on the next claim.

Q. On the next claim above the Ruby?

A. Yes, up in here (indicating) all over these claims,

we cut holes everywheres.

Q. Now, are these holes that you have designated on

this claim with an O on this plat the only ones that you

recall having put down there above the ditch?

A. Oh, maybe two or three more; I can't remember.

Q. Well, mark the others, if there were more.

A. I don't know as I can mark any more that that of

them; I don't remember.

Q. You don't know of any other holes than you have

marked with an O?

A. I don't remember now.

Q. Now, what did you get in this hole marked O which

is the nearest to the mark A?

A. I prospected right from the top down, found colors

everywhere.

Q. How deep was it to bedrock?

A. I don't know ; some of the holes I didn't get to bed-

rock at all..

Q. Did you get to bedrock in this hole which is marked

O here which is nearest to A, on this diagram?

A. I don't remember.

Q. How deep is it to bedrock in the hole marked O'

between A and X, the one in the center, or near the center?
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A. I don't remember. I don't know—I don't remem-

ber any more; it is too long ago.

Q. How deep is it to bedrock in the hole marked O that

is in the cut X Y—this one (indicating).

A. I don't know—was that the one you asked me be-

fore? I don't remember.

Q. You don't remember? A. No.

Q. Don't remember what these holes prospected?

A. They prospected all the way from the top down.

Q. How wide does this old channel run which you

struck with this cut h g?

A. That is what I am trying to determine.

Q. You know how wide it is at this end, don't you?

A. No, I don't; that is what I am trying to find out

with this cut here; I know that this just touched the

edge and that she goes right up into the hill—dips into

the hill. We have got to continue digging in there, cross-

cutting across this channel here to find how wide it is.

Q. (By Mr. SULLIVAN.) Cross-cutting the ditch to

find the width of this old channel, you mean?

A. I didn't consider the ditch at all—I am cross-cut-

ting this ground.

Q. Whether it cuts the ditch, or whether it goes where

the ditch goes or not? A. Yes.

Q. (By Mr. FINK.) You say it is about three hun-

dred and twenty-five feet from the point G on this diagram

(Ex "A") from where you cut the ditch?

A. About three hundred and forty feet, about
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Q. How did you dig the cut G H—with pick and

shovel?

A. By hydraulicking with water, when we could get it.

Q. How did you get the water? Where did you get it?

Mr. SULLIVAN.—Objected to as immaterial and irrele-

vant.

A. We got it from the upper ditch.

Q. From the Campion ditch?

A. From the Campion company ditch, yes.

Q. The ditch which lies parallel and above the Mio-

cene ditch? A. Yes.

Q. About how far above the Miocene?

A. I don't know the distance; maybe about three hun-

dred feet.

Q. You brought the water from the Campion ditch by

hydraulic pipe over the Miocene ditch? A. Yes.

Q. And turned it out of the pipe at point G on this

diagram?

A. No, I turned it out down here first after we lifted

it up here (indicating).

Q. Worked back into that cut and then lifted it at

point G did you? A. Yes.

Q. And with water operating under pressure you

sluiced out the cut G H? A. Yes.

Q. About a hundred feet long on the top?

A. Yes.

Q. How wide on the top was this cut?
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A. Averaged about five feet on the top to five and a

half.

Q. How deep is it at point G where the bedrock dips

into the hill where you hit this rim?

A. Maybe four feet and a half.

Q. How wide is that cut?

A. Oh, probably about nine or ten feet wide.

Q. How deep is the cut at point H where you began?

A. About four or five or six feet, maybe.

Q. How long did it take you to dig the cut G H?

Mr. SIULLIVAN.—That is objected to as immaterial

and irrelevant.

A. It took us a considerable time because we didn't

have water all the time.

Q. Well, about how long?

A. We had water two hours a day, and we have fig-

ured up all the time that w^e possibly could work this

summer and we figure it less than a week.

Q. Less than a week? A. Yes, sir.

Q. (By Mr. SULLIVAN.) Of actual work, you mean?

A. Yes, actual work, using the water.

Q. (By Mr. FINK.) What would have prevented

you, Mr. Jacobsen, from continuing your cut G H up

here towards the Miocene ditch in the same manner that

you dug the cut from H to G?

Mr. SULLIVAN.—That is objected to as immaterial

and irrelevant.
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Q. Instead of going to a point a hundred and twenty-

five feet above the ditch to begin your ground sluicing

so as not to wash out the ditch?

Mr. SULLIVAN.—^That is objected to as immaterial

and irrelevant.

A. Because that is the only practical way we could

handle that ground by water from up above there down

to this ground, so that we can take the top off this fall,

and in the spring we can go to mining, when the thaw

comes without having to wait for the frozen ground to

thaw before we can take off the muck.

Q. Well, w^hat would have prevented you from con-

tinuing your cut on in the same way that you dug this

G,H if you had wished to do so?

Mr. SiULLIVAN.—Objected to as wholly immaterial

and irrelevant.

A. Because we can't go below bedrock

—

Q. Well, you stated a few minutes ago that it was

your intention not to go through that rim anyhow?

A. We could have come back here probably a hun-

dred feet, but if we go up we can drain the channel as

we go.

Q. Why didn't you do that before you went up and

cut the Miocene ditch?

Mr. SULLIVAN.—Same objection—immaterial and

irrelevant.

A. Of course, we have got to strip the top off the

surface this fall when we can get the water, so when the
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thaw comes in the spring we will have the muck off and

the ground will be thawing that much faster and we

will have everything ready to go to mining.

Q. Well, did you ever go up above the ditch to see

what that ground would carry before you went to work

and cut the Miocene ditch at all?

A. Well, I know there is pay above the ditch; I know

that already.

Q. Where is the pay above the ditch?

A. Well, I told you in all those different holes there

is pay.

Q. Is there any pay in this cut where you ground

sluiced in the ditch?

A. I never panned it; I hadn't time to pan it.

Q. You never panned it?

A. No, they shut the water off so we had to stop

work

—

Q. That didn't prevent you from panning, did it?

A. Well, if we panned we would have to pack the

dirt probably five hundred feet or more to water.

Q. You could have panned in the ditch, could you

not, right in the Miocene ditch?

Wr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. I suppose I could.

(Q. Well, then, you would not have had to pack the

dirt more than five or ten or fifteen feet, would you?
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Mr. SULLIVAN.—Same objection. It don't make any

difference whether he panned the dirt or not.

A. That is about all, I guess.

Q. Now, what time did you stop sluicing out there

in September?

Mr. SULLIVAN.—Objected to, immaterial and ir-

relevant.

A. We stopped when they closed the water down on

us.

Q. Who closed it off?

A. Oh, I guess it was the Miocene people

.

Q. Closed the Campion ditch—the Campion water

off? A. Yes, sir.

Q. What time was that?

A. Somewheres around about midnight.

Q. Do you know a man named Fred Miller?

A. I know of him.

Q. Did you see him there that night?

A. I believe I did.

Q. Did he ask you what you were doing?

A. I don't know if he did or not. I don't remember

if he did or not.

Q. I will ask you if Fred Miller didn't ask you what

you were doing there that night, and if you didn't laugh

at him and say that you were mining?

A. I told some of them to keep off the ground; that

they had no business there; I know that.

Q. Well, didn't you laugh at Mr. Miller and tell

him that you were mining there that night when he
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came along after you had cut the Miocene ditch and

asked you what you were doing? Didn't you laugh at

him and tell him that you were mining?

A. I don't remember.

Q. Mr. Miller is the foreman for the Miocene ditch, is

he not, the same man you laughed and told you were

mining?

A. I don't know whether he is the foreman for the

company or not—I don'L know that he is; I only know

his name, and know of him. I don't know him and don't

care to know him.

Q. Now, didn't you pan in this cut the next day?

A. I did not.

Q. Why didn't you pan in it the next day?

Mr. SULLIVAN.—Objected to, immaterial and ir-

relevant.

A. I didn't pan the next day

—

Q. You had the top all sluiced off then, why didn't

you pan?

A. Well, I didn't pan the next day; that is enough.

IQ. Well, why didn't you; you had the top all sluiced

off?

Mr. SULLIVAN.—Objected to on the same grounds.

A. Because I didn't think it w^as necessary.

Q. Was you not interested in knowing whether or

not there was any pay in there?

Mr. SULLIVAN.—Same objection.

A. I know that you can find gold anywheres in that
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ground np there; I don't wish to pan to find if there is

pay because I know that there is gold there.

Q. Was you not interested in finding out what there

was in that cut after you got the muck out?

Mr. SULLIVAN.—Same objection.

A. I don't see where it could make any difference

one way or the other, whether I panned or not?

Q. Do you know Tommy Campion? A. I do.

Q. He is the manager of the Campion Mining and

Trading Company, is he not?

A. I don't know what he is now.

Q. Did you have* any conversation with him about

this before you started in your mining operations on the

night of September 11th, 1905?

A. Not that I remember of.

Q. Did you ask him for the water?

'Q. Why, I made arrangements with Mr. Niggermeyer

for the water; I believe he is the manager.

Q. Did you talk with Mr. Campion about it at all?

Mr. SULLIVAN.—Objected to on the ground it is im-

material and irrelevant, unless it is proposed by the

question and answer some contradictory statement of

the witnes's.

Q. Did you talk with Tommy at all about your min-

ing operations?

Mr. SULLIVAN.—Same objections.

A. I don't remember whether I have talked with him

or not.
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Q. Tdlk with Mr. Niggertneyfer at all abbut it?

A. I talked with Mir. Niggermfe^yer about how I was

going to mitie the ground? No, sir, I didn't talk With

him anything abbut how I am going to nline my grbund;

I don't consider that it is any of his business.

Q. Did Tommy suggest to you not to mine it?

Mr. SUIiLIVAN.—Same objection.

A. No, never.

Q. Whdt did you pay the Campion Mining and Trad-

ing Company for this water?

Mr. SULLIVAN.—Object to tke question as imma-

terial and irrelevant, and advise the witness that he

need not answer the question iif he does not wifeh to.

Q. What did you pay them for the water?

A. Fifteen per cent.

\Q. How much did it amount to in all?

Mr. SULLIVAN.—Object to the question as imma-

terial and irrelevant, and instruct to advise the witness

that unless he wants to that he need not answer this

question.

Q. For all the time—for the whole season?

Mr. SULLIVAN.—S'ame objection.

A. We did not use the water the whole season.

Q. Well, for all the time that you did use it, a week

in all, I believe you testified that you had the water?

A. Yes, sir, a week all told, using the water about

two hours a day.
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Q. How much did you pay for the water?

Mr. SULLIVAN.—^We make the same objection and

advise the witness that he need not answer the question.

Q. Will you answer the question, Mr. Jacobsen?

A. We have not settled up with them yet.

Q'. How much is coming to him?

3U4'. SiULLiyAN.—Make the same objection and in-

struct or advise the witness not to answer the question.

Q. Will you answer the question?

A. I say I have not settled up with him yet.

Q. Well, about how much is coming to him?

A. Well, I have not looked that up yet—there is so

much other things besides royalty to be paid, and I

didn't think that we would close down so soon—we ex-

pected to continue until fall, or as long as we could un-

til the freeze up came.

Q. What has been the gross output, Mir. Jacobsen,

from the operation of the Rajah claim during the sum-

mer of 1905

—

A. The Rajah claim has not been worked.

Q. How much has come out of the Ruby claim?

A. Somewheres between three and four hundred dol-

lars.

Q. During the entire mining season?

A. During the entire time that we was using the

water—-that was in all only about one week's work, dur-

ing the summer.
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Q. That was the only week that you have worked

there?

A. That is the only week that we have worked

—

that is all the time that we put in.

Q. Now, during that week you were using six hun-

dred inches of water, were you not? A. No.

Q. How^ much were you using during that week?

A. Probably about, somewheres about seventy-five

inches.

'Q. How much did you average during the week?

A. Well, I could not say; probably seventy-five inches

about—we averaged about seventy-five inches.

Q. Of water per day?

A. No, two hours a day.

Q. How many men did you employ?

A. Three of us altogether.

Q. How long have you been out there this summer

mining around this ground?

A. We have been prospecting since about the mid-

dle of July.

Q. Who was present when this clean-up was made?

A. The three of us.

Q. Was Tommy Campion there?

A. No, I have not seen him this summer on the

ground.

Q. What did you do with the dust?

A. I put some of it in the bank for an assay.

Q. Which bank?
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Mr. SiULLIVAN.—Objected to as immaterial and ir-

relevant.

A. Alaska Bank and Safe Deposit Company.

Q. How much did you put in there?

A. I put in there a hundred dollars.

Q. What did you do with the balance?

MiT. SIULLIVAN.—Objected to as immaterial and ir-

relevant.

Q. Where did you put the balance?

Mr. SULLIVAN.—Same objection.

A. Well, I could not account for this dust—^I have

sold it at different j)laces; I can't account for it now,

just where I have sold that golddust.

Q. Who did you sell it to?

A. I don't remember now.

Q. On the 28th day of August, 1905, you used one

hundred inches of water from the Campion ditch, did

you not?

A. I don't remember the amount of water nor I don't

remember the date.

Q. On the 29th day of August, 1905, you used a hun-

dred inches of water?

A. It might have been; it might have been a hundred

inches of water we used that day; it averages about

seventy-five inches all around.

Q. On the 1st of September you used one hundred

and fifty inches of water?

A. Only two hours a day, Mr. Fink, not all day.
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Q. On the 2d of September you used a hundred and

fifty inches a day?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.
'

A. No, sir, I did not.

Q. Did you not?

A. Not all day; two hours a day.

Q. On the 3d of September you used a hundred and

fifty inches of water while you were mining, whatever

time on that day that was, from the Campion ditch?

A. I don't remember.

Q. And on the 4tli of September you used a hundred

and fifty inches of water?

Mr. SULLIVAN.—Same objection.

A. I don't remember.

Mr. PINK.—We ask that this diagram, marked Ex-

hibit "A," be attached to the deposition of the witness,

merely as an illustration approximately correct of the

matters and things referred to.

You may take the witness.

Q. (By Mr. SULLIVAN.) This Exhibit "A" at-

tached to your deposition, this diagram which was pre-

pared by Mr. Fink and upon which you placed various

marks and about which you testified, you don^t pretend

that that is an accurate diagram of the ground and your

workings out there, do you? A. No, sir.



vs. John Jacohsen et ah 185

(Deposition of John Jacobsen.)

Q. (By Mr. FINK.) You only claim that that is an

illustration of it? A. That is all.

Q. (By Mr. SIULLIVAN.) In a rough way.

A. In a rough way.

Q. Mr. Jacobsen, Mr. Fink asked you when you first

heard that the Miocene ditch was being built—when you

first heard of the Miocene ditch, and you answered some-

time in 1902. I will ask you wheni was the first time you

knew that the Miocene ditch had passed over the Ruby

and these other claims mentioned here that you bad

upon?

A. In the year 1903, in the month of September.

Q. Did you at any time prior to the construction of

the Miocene ditch through these properties make any

agreement with the Miocene ditch company or anyone

else whereby they were given the right to construct any

ditch through these mining claims, or any of them?

A. No, sir.

Q. Did the Miocene ditch, or anyone else pretending

to represent them ask you to assent to the building of

this ditch through these claims?' A. No, sir.

Q. Did any other person ask you to assent to the con-

duct of a ditch across and through these mining claims

of yours? A. No, sir.'

Q. Did anyone prior to the time the ditch was dug

ask you for permission to build a ditch through that

ground? A. No, sir.
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Q. Were you on these mining claims or any of them

during the time that the ditch was being dug?

A. No, sir.

Q„ Did you prior to leaving these claims in the fall of

1902, in September—I forget when you said you left

—

but prior to the time you left post any notice upon these

claims in regard to people trespassing on that or any of

those claims? Al, I did.

Q. On what claims? A. On the E-uby.

Q. Whereabouts did you post that notice?

A. On the camp; there was one camp there on the

ground that has been there ever since March, 1902.

Q. About where was that camp situated with refer-

ence to the Euby claim, on what part of it?

A. Near our workings at the lower end of the claim.

Q. Have you got the original notice or a copy of it

that was posted?

A. I have not got a copy of it—^it was a written no-

tice.

Q. Do you know where the original of that notice is?

A. No, sir.

Q. Now, what was the tenor and effect of that no-

tice?

A. To keep people off the ground to show them that it

was located by us, as a regular trespass notice; that was

what it was.

Q. Warning people to keep off the ground—is that

what you mean? A. Yes.
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Q. At the time that you left the Ruby claim or any

of them was there anything, or had there been anything

upon the Ruby claim or any of the other claims there

where the ditch now runs to indicate that there was a

ditch to be built there? A. No, sir.

Q. Were there any evidences by physical marks upon

the ground, by stakes such as are usually called survey

stakes upon the ground for a ditch at that time?

A. No, sir.

Q. Now, this ground is situated between Dorothy

creek and Divide creek, is it not? A. Yes, sir.

Q. Pretty high up towards the head of Nome river?

A. Yes, sir.'

Q. Not very far from the intake or beginning point

of the Miocene ditch and the Campion ditch?

A. About three miles, I should say, from the intake

of those ditches.

Q. What is the character of the ground between

Dorothy and Divide creek as to the kind of ground it is,

generally?

A. It is gravel deposit.

Q. How wide is the gravel deposit, commencing say

about at Nome river as a beginning point, where it is close

to Nome river, how wide would that be extending above

and across these claims, across these various claims?

A. As far as I have went up the hill?

Q. How far have you gone up the hill?

A. We have prospected up fifteen to eighteen hun-

dred feet.
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Q. Do the gTq,vel deposits extend up tjiat far?

A. Yes, sir.

Q. Bearing gold wherever you have prospected?

A. Yes, sir, carrying gold back as far as we have

prospected.

Q. Does this gravel deposit extend up the entire

length of these various claims? A. Yes, sir.

Q. From your prospecting, mining and examination

of the ground w^hat is the depth about of this gravel de-

posit? How does it range?

A. All the way from four to forty-three—forty-four

feet.

Q. Four to forty-four feet in depth?

Al Yes, deep.

Q. Now, from your examination, prospecting, min-

ing and your investigations generally of this ground &tate

whether or not it contains golddust and to what extent,

generally speaking, I mean, gold-bearing gravel?

A. Well, so far as I have worked on this ground and

our work this summer it has averaged a dollar and a

half to the yard, with better ground than that that we

were trying to uncover on the lower side—these claims

that are up the hill

—

Q. Now, from the investigation and examinations

which you have made of that ground state whether or

not this body is a large body, this gold-bearing gravel,

generally? A. Yes, sir.

Q. Now, what kind of formation is there there in re-

gard to channels?
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A. You mean on the bedrock?

Q. What you call "old channels."

A. Whj, there is a formation showing there are min-

erals—g-ravel showing quartz and schist in this gravel

for some distance, maybe fifty—maybe more—showing

that it is an old channel made by watercourses

—

Q. In speaking of old channels you mean what has

been made by action of water?

A. Yes, sir.

Q. Now, what is the course of the old channels?

Where does it come from?

A. It comes from as neai* as I can figure it out,

it comes from the fork of What at one time was Nome

river; through the divide, or fork what was once Nome

river. It comes through the divide where the river

forks, and one goes to this side and the other fork

to the other side, over there (indicating) and this old

channel com^s through there as is shown by prospect-

ing which has been done by the Campion company three

or four years ago—there is the same formations up at

the head Of this divide showing that it comes from up

in the hills, at the head of this divide.

Q. Now, is that an old channel that extends through

y<^ur mining claims? A. An old channel, yes, sir.

Q. What is the extent of it?

A. Olear through the second tier.

Q. In what direction does it extend?
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A. It comes down from the divide at Dorothy creek,

crosses Dorothy at Discovery.

Q. This gravel that you speak of, that large body of

gravel, is that wash gravel? A. Yes, sir.

Q. Now, how far does the Miocene ditch as it ex-

tends through these mining claims, how far is the ditch

from this old channel as a defined body of gravel, in

this old channel through these claims?

A. Through the entire length.

Q. Well, how far is the ditch from this well-defined

channel—the whole length?

A. Up above, you mean?

Q. No, on the claims, how far is the ditch from the

body of gravel as shown on these claims as you have

stated from your investigations in that matter? How
far is this from the Miocene ditch?

A. You mean the bedrock?

Q. Yes, to the bedrock, that is what I referred to.

How far is the ditch with reference to this old channel

oni your mining claims?

A. It runs about the center, as near as I can make

out, about the center and underneath about twenty feet

from the gravel deposit underneath the ditch.

Q. If I understand you the ditch runs lengthwise

right through the center of this old channel?

A. Yes, sir.

Q. Or about that? A. Yes, sir.
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Q. Now, you say that you were mining out there on

the 11th of September 1905, this year?

A. Yes, sir.

Q. Durinig the time that the ditch, the Miocene ditch

was interfered with? A. Yes.

Q. Now, why were you working at night-time instead

of in the day time at that time?

A. That was the only time that we would get the

water.

Q. Now, you have been asked about your mining

there in the w^ay which you were on the 11th day of Sep-

tember; I will ask you if you were mining in a way that

you deemed convenient? A. Yes^ sir.

Q. Do you intend, if not interfered with, to keep on

mining in a method w^hich you deem convenient and

proper? A. Yes, sir.

Q. Do you expect to continue in that way in the

future? A. I do.

Q. I will ask you if you deem it proper and conven-

ient to sluice off during this fall as large a part of the

surface of the ground as possible? A. I do.

Q. The natural fall of the ground is towards Nome

river, is it not? A. Yes, sir.

Q. And on the lower part of the claims and upon the

banks of Nome river would be where you would deposit

the waste dirt and tailings? A. Yes, sir.

Q. In convenient mining? A. Yes, sir.

Q. Now, in your opinion cam you conveniently, ac-
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cording to your motion of mining properly mine that

ground without interfering with the Miocene ditch?

A. We cannot.

Q. Can you mine any of these mining claims without

interfering at all, I mean mine with convenience and

in a proper way and method as you would like to work

your ground? A. No.

Q. Now, Mr. Fink asked you if you didn't offer to

sell this Euby claim to Till Price for two thousand dol-

lars. I will ask you if you ever offered to sell the Ruby

claim unless it was in connection with an offer of set-

tlement of all the difficulties between yourself and the

Ditch company and you, and in connection with a sale

of all of these claims that are on the line of dispute

between yourself and the Miocene Ditch Company?

A. There was never any offer to sell any one claim

alone without we sold the four—all the offer was for

the four claims.

A. That you would sell the whole four to the Mio-

cene Ditch Company for eight thousand dollars.

A. Yes, sir.

iQ. Who did Mr. Price pretend to represent, the ditch

company?

A. Mr. Deleray.

Q. Who is Deleray?

A. He is the manager, I believe, of the Miocene Ditch

Company.

Q. Manager of the Miocene l>itch Company?
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A. Yes, sir.

Q. Mr. Price always claimed to be a friend of yours,

didn't he? A. Yes, sir.

Q. Did he represent to you that lawsuits were not

always a good thing to have? A. Yes, sir.

Q. And that the lawyers would eat you up?

A. Yes, sir.

iQ. Did he represent to you any way that it was

better for you and the Miocene people to get together

and settle this thing?

A. That was what he suggested to me.

Q. And that is the way these offers to sell came

about, was in settlement of this thing?

A. Yes, sir.

Q. What was the proposition of sale—what were

you to get for the whole lot of claims?

A. Seventy-five hundred dollars.

Q. And attorneys' fees?

A. I believe attorneys' fees was mentioned in the

bill; yes, sir.

Q. Did you figure that seventy-five hundred dollars

was the full extent of your damage out there?

A. No, sir.

Q. Do you expect to get more or less than that

eventually?

A. I do; I certainly expect to mine my ground out

there and take out some money.

Q. Mr. Fink asked you about a conversation with

Mr. Miller on the night of the 11th of September?
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A. I don't think I had any conversation with the man
at all; I don't remember it.

Q. At that time was there not a number of people

there upon the claim? A. Yes, sir.

Q. People connected with the Miocene ditch?

A. Yes, sir.

Q. At the time you were mining your ground?

A. Yes, sir.

Q. Did you at any lime receive any compensation

from the Miocene Ditch Company for a right of way

for their ditch through this mining ground of yours, or

any of them? A. No, sir.

Q. Did you ever at any time receive any compensa-

tion from the Miocene Ditch Company for any damages

which they may have caused you or w^hich may have

been caused by the digging of the Miocene ditch through

this ground, from that company, or anyone else?

A. No, sir.

Q. Now, I understand you to say in answer to one

question which I think you may have misunderstood

—

my recollection is that Mr. Fink asked you a question

as to when was the first time that you were out to these

mining claims in 1903, and if I recollect right you stated

that it was about the end of December, 1903. Do you

mean that that was the time when you arrived there

or was that the first time that you were there yourself

in 1903?

A. Well, I was there that spring, and later on, that

was in December, 1903—that is right.
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Q. Now, from your investigation, examination and

prospecting in 1902, did you find golddust on these dif-

ferent claims sufficient to indicate that they could be

worked for a profit as mining claims?

A. Yes, sir, I was rocking there in 1902.

'Q. Who owns claims No. 3' Above, being the claim

just above the Kuby?

A. No. 3 Discovery gulch—that one is owned by

Mr. May and Mr. Kempter and Fred Getter.

Q. Where is that with reference to the Ruby claim?

A. It is just above the Ruby claim.

Q. How far is the lower line of that claim from the

Miocene ditch, the lower line of No. 3?

A. Probably about a hundred feet—hold on! Yes,

that is right; it is about a hundred feet.

Q. Now that claim No. 3^—can that claim be oper-

ated or mined in any reasonable manner except in con-

nection with the claims below it? A. No, sir.

Q. And in the same general method?

A. No, sir.

Q. Now, who owns the claims above No. 3 Discovery

gulch? A. Mr. Spullis and myself.

Q. What is the name of that claim?

A. No. 4 Discovery gulch.

(Q. It adjoins No. 3 Discovery gulch, does it?

A. Yes, sir.

Q. When was that located?

A. In 1902, the same time as these other claims.
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Q. About what time?

A'. I don't remember the date—Mr. Senilis is the

locator.

Q. Can that mining claim be worked in any reason-

able wsij except in the same general way and in con-

nection with the Kuby claim and the others that you

have mentioned? A. No, sir.

Q. Did you ever prospect upon that claim?

A. Yes, sir.

Q. Find any gold there? A. Yes, sir.

Q. Sufficient in your judgment to indicate that it

was a paying claim? A. Yes, sir.

Q. How much work have you done yourself on that

claim?

A. Why, I could not exactly state, but Mr. Spullis

has done more work on that claim than I have.

Q. Now, these claims that you have testified that

you located, in answer to Mr. Fink, in 1902, did you mark

the boundaries of those claims with stakes?

A. Yes, sir.

Q. How many stakes on each claim?

A. Four corner stakes and the initial stake.

Q. Did you post notices of location upon them?

A. Yes, sir.

Q. Did you record your notices of location?

A. Yes, sir.

Q. In the Cape Nome Kecording District?

A. Yes, sir.
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Q. Did you ever threaten to interfere with the Mio-

cene ditch at any place or point except if the operation

of your mining claims? A. No, sir.

>Q. Did you ever threaten to interfere with the ditch

in any way or any other point except upon these min-

ing claims? A. No, sir.

Q. What statements you have made in regard to the

interfering with the Miocene ditch was in connection

with mining this property in which you are interested.

Is that correct? A. Yes, sir.

Q. What was the reason that you didn't do what is

called mining upon th^se claims in the summer of 1903?

A. Because we didn't have the water to mine with

at that time.

Q. State whether you have undertaken to have mined

on such occasions that you have had water?

A. I would have mined the ground in 1903, if we had

had water there to do it with; of course, I rocked there

in 1902—I was running a rocker there in 1902.

Q. State whether or not you would have mined there

during this summer prior to the time that you did com-

mence to operate out there if you had had water?

A. Yes, sir.

Q. You say that you have taken out between three

and four hundred dollars there in about a week's time?

A. This summer, yes, sir.

Q. Was that one consecutive week or was that times

extending over the whole season's work?

A. That was the entire season's work, at the times
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when we had water, working two hours a day when we

had water.

Q. Scattered over the whole season?

A. Scattered over the whole season, yes, sir.

Q. Working with the water when you had it, that

week's work, working with three men you have taken

out between three and four hundred dollars?

A. Yes, sir.

Mr. SULLIVAN.—Take the witness.

Q. (By Mr. FINK.) Mr. Jacobsen, if not interfered

with do you propose to wash out the Miocene ditch the

whole length of this old channel?

A. Whenever I can work my ground I intend to work

it, and if the ditch interferes I certainly will do that; I

do not take the Miocene ditch into consideration at all.

Q. If not interfered with you intend to do that?

A. I intend to operate my ground in a proper man-

ner.

Q. Sir?
I

A. I intend to operate my ground in a proper man-

ner whenever I can work my ground.

Q. Well, according to your statement you consider

that this ditch is about the center of the channel ex-

tendino- over these four claims, about the center the

entire length of these four claims?

A. That is as near as I can get at it.

Q. Well, if you are not interfered with then you in-

tend to cut it the entire length of these four claims?



vs. John Jacohsen et al. 199

(Deposition of John Jacobsen.

)

A. I will cut it if it is in my way; they can pipe it

across or build a flume, or something, whatever they

want to do, but if it is in my way of proper mining my
ground I certainly will.

Q. So you intend, unless interfered with to wash

out the ditch that entire distance?

A. Whenever I want to work my ground, whenever

it interferes with me, yes, sir. I don't consider the Mio-

cene ditch at all.

Q. You don't? A. No.

Q. You intend to work this old channel the entire

length of these claims?

A. That is what I intend to do—you can pipe your

water, or build a flume, I don't care what you do—if

this ditch is in my way—I don't care what you do

—

Q. Do you propose to do that immediately as soon

as this restraining order is dissolved, if it is dissolved?

A. I propose to do that as soon as I am able to go

ahead mining—^I intend to go ahead and mine my ground

in a proper manner whenever I can, and it is absolutely

necessary for me to take off this muck this winter in

order to be able to mine that ground in the spring, to

accomplish anything next year.

Q. If this temporary restraining order is dissolved

then you propose in your own way to go ahead and finish

what you had begun to do, and wash out the ditch. Is

that your idea?

A. Not exactly, but I intend to work when I can.

Q. And that you intend to do as soon as this tem-
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porary restraining order is dissolved, if it is dissolved?

A. I intend to go ahead and work as fact as I can

to get ready to mine that ground next spring, as soon

as we can get ready to do it.

Q. And you will be ready as soon as this temporary

restraining order is dissolved? A. I hope so.

'Q. And you propose to wash out the entire length

of the ditch in doing that is you deem it proper?

A. I intend to work in a proper manner to work my
ground, whatever is the best way to mine it.

Q. How much ground sluicing do you propose to do?

A. Just as rapidly as I can.

Q. And if you are able to ground sluice the entire

length of the ditch along this old channel—if you can

get as much done as the ditch is long across your claims,

do you propose to wash out the whole line of this ditch,

if you are not interfered with by anybody—how much

in length do you propose to wash out this fall in your

mining if you are not interfered with by the defendant

or anybody else? A. As much as we can.

Q. Well, give me an estimate of how much you pro-

pose to do?

A. I can't say; I don't know how much water we

can get

—

Q. How much do you think you can?

A. It depends altogether on the length of the season

and also depends on the water—a thousand feet along

the ditch and as much as we can—a thousand feet if we

can.
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Q. A thousand feet along the ditch?

A. I say I wish it was that much; I don't know if

we can do that much this fall though; I am afraid not.

Go ahead and build a flume—whatever you might call

it—

Q. Now, did you ever pan—^at what point did you

discover the upper rim in this old channel?

A. I could not give that—we have not decided where

the upper rim is; I don't know; I will find out when we

come to mine it if you will let me alone.

Q. So you have never discovered the upper rim?

A. Not for a certainty.

Q. No. You have got an idea that an upper rim ex-

ists? A. I have got an idea of that, yes.

Q. And you have got an idea where it exists, this

upper rim?

A. Yes, I have got a sort of an idea of that, too.

Q. That is based on nothing but theory, however.

A. Well, no; by prospecting by actual prospecting.

Q. Have you ever sunk a hole that shows you that

upper rim of that old channel to have been along there

at all? A. Why, Mr. Spullis sunk a hole^

—

Q. Never mind what Mr. Spullis did—tell us what

you did yotirself ; I will examine Mr. Spullis when I get

through with you—you are on the witness stand now.

A. I have not seen any myself, no, sir.

Q. Well, have you ever discovered the upper rim of

that old channel.

A. Well, I can't tell at all—I can't tell for sure.
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Q. Where is it with reference to the line of the Ruby

claim?

A. The lines of the Ruby claim has got nothing to do

with the rim of the bedrock.

Q. Well, now, whereabouts, at any place, name any

place where you sunk a hole that shows the upper rim, the

southerly rim that would be, of that old channel that you

talk about?

A. Well, the gravel deposits that are up above there

will show that it is the course of a channel; in the wav

that we find the bedrock it will show, the lay of the bed-

rock.

Q. So you don't know where that upper rim is, as a

matter of fact? A. No, only to guess at it.

Q. Now where else with the exception of this cut that

is marked on this exhibit "A" attached to your deposition,

G-H have you struck the lower rim of this old channel?

A. At the upper end of this cut.

Q. Any other place?

A. That is the top of the lower rim.

Q. Now, any other place except at the point G?

A. We struck it further up on the hill.

Q. You have never struck it on this claim, the Ruby

at all?

A. There are indications—on this figure here—it is

different from where this channel goes—this is about the

course of the channel, the way we have figured it out—it

lies towards the hill and dips into the hill up in this way.
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Q. Now tell me anywheres else with reference to point

G that you have been able to strike this lower rim?

A. Over here (Indicating).

Q. Now mark that with an M will you?

A. Eight about in here right on the edge here.

Q. At the point you have marked M you also struck

this lower rim? A. Yes, sir.

Q. Now, how did you strike it?

Mr. SULLIVAN.—Objected to as immaterial and irrel-

evant.

A. By sinking a shaft.

Q. How deep a -shaft?

Mr. SULLIVAN.—Make the same objection.

A. I believe it is about fifteen or sixteen feet—to the

best of my recollection ; the regulation shaft.

Q. Well, what size is that?

A. About three to three and a half feet.

Q. And sixteen feet deep?

A. About seventeen feet as near as I remember now.

Q. What kind of bedrock was it?

Mr. SULLIVAN.—Same objection.

A. Schist.

Q. Which way did the bedrock pitch?

Mr. SULLIVAN.—Make the same objection; immate-

rial and irrelevant.

A. In towards the hill.

Q. What was the grade?
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Mr. SULLIVAN.—Same objection.

A. I don- 1 know ; I can't tell the grade very well at the

bottom of a hole that size.

Q. Don't know what grade the bedrock pitched at?

A. No, sir.

Q. It had some i)itch in the bottom of the hole, the

bedrock did, however, you know that, do you?

Mr. SULLIVAN.—Same objection.

A. Yes, sir; there was some pitch, I suppose.

Q. Now did you strike that low^er rim at any points

excepting at point G and point M?

Mr. SULLIVAN.—Same objection.

Q. If so at what point.

Mr. SULLIVAN.—Same objection.

A. I think that is enough, enough to satisfy me that

that is the lower rim, anyway.

Q. Well, did you strike it anywheres else, if so where?

Mr. SULLIVAN.—Make the same objection to all this

testimony that it is immaterial and irrelevant.

A. That is all the points that I can remember of just

now.

Q. Now, you say that hole was seventeen feet— that

shaft—at that point did you do any prospecting?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. It panned fairly good.

Q. What was the prospect?

I
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A. I could not give you the exact prospects now.

Q. Have you no idea what they were?

Mr. SULLIVAN.—Same objection.

A. From a cent to a dollar and a quarter to the pan.

Q. Where did you get the dollar and a quarter pan?

Mr. SULLIVAK.—Same objection.

A. I say that is how the ground prospects any-

wheres around there in all of this deposit we have been

prospecting in.

Q. In that shaft there where you say you struck the

lower rim of the bedrock, that you say you struck the

lower rim of this old channel—please state what the

ground prospected there, if you have any idea?

Mr. SULLIVAN.—Object; immaterial and irrelevant.

A. I don't remember the exact prospects which I got

in any particular shaft.

Q. How far is this shaft below the line of the Miocene

ditch?

Mr. SULLIVAN.—Objected to; immaterial and ir-

relevant.

A. Probably about three hundred feet.

Q. When was this shaft sunk?

A. In 1903 and 4.

Q. What part of 1903 and 4?

A. During the winter; I had three men working there

all during the winter from December the 1st until May

10th.
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Q. Now, when did you first know of this old channel

that you have testified about—when did you first know

of its existence?

Mr. SULLIVAN.—Objected to, immaterial and ir-

relevant.

A. When I first knew of it was in 1902.

Q. And you have known of the existence of that old

channel along the center of which runs the Miocene ditch

since 1903, have you?

A. I have known of the old channel in there, but I

have never decided where it is before until this summer.

Q. What time this summer did you decide that the

Miocene ditch ran through the dead center of this old

channel along the entire length of these four mining

claims?

Mr. SULLIVAN.—Object to the question as immaterial

and irrelevant and upon the further ground that the wit-

ness has not stated that the Miocene ditch ran through

the "dead center," nor has he stated that it ran the entire

length of the four claims, except that that is his best in-

formation from what investigation and examination he

has made;

A. What time I knew that this lower rim was along

here?

Q. No, what time did you learn that this old channel

—you say it Avas some time this summer you decided that

this old channel ran through these claims?

A. It was when we struck this old rim

—
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Q. About the time you reached the point G you de-

cided that, did you? A. Yes, sir.

Q. That this old channel ran the entire length of these

four claims and that the Miocene ditch was also in the

center of this old channel?

A. I didn't say that; I don't know exactly.

Q. Now, what time did you reach point G, please.

A. Just a few days before we quit ; I could not remem-

ber the exact date.

Q. Just a few days before you ground sluiced out the

Miocene ditch? A. Exactl}^

Q. On the night of the 11th of September?

A. Yes, sir.

Q. Yes, sir. Now, all the mining that you have done

this season, the whole output has been about three hun-

dred dollars, I believe you stated. Now, whereabouts

did you do that mining? On what part of the claim did

you do that mining?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant, and on the further ground that the witness did

not say that he took out but three hundred dollars; he

said between three and four hundred in a week's work.

A. Took.it out of that cut I showed you there?

Q. The cut G H on the map. Exhibit "A."

A.. Exactly.

Q. Didn't mine anywheres else on that claim?

A. No, sir.

Q. Now, did you ever make any protest to the Miocene
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ditch company or any of its officers or agents with refer-

ence to their ditch being over your ground?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

Q. If so to whom and when was it?

Mr. SULLIVAN.—Same objections.

A. I have never made any protest that I remember of.

Q. You have never made any objections to them or any

of its officers of the company with reference to the ditch

crossing this ground?

A. I never considered that I had any to make or that

they had any rights there at all ; I always considered that

they had no right on the ground.

Q. You have known of the existence of the ditch there

since 1903, have you not? A. No, sir.

Q. You are personally acquainted with some of the

officers and directors of the Miocene Ditch Company, are

you not? A. Yes, sir.

Q. You are acquainted with Mr. Bliss, the vice-presi-

dent and one of the directors of the company?

A. Yes.

Q. You are acquainted with Mr. Deleray, their gen-

eral manager here?

A. Yes, sir, I met him this summer for the first time,

(Paper marked for Identification Plaintiff's Exhibit

Q. I hand you Plaintiff's Exhibit "B," Mr. Jacobson;

i
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please examine that and state whether or not that is your

signature? A. Yes, sir.

Q. That is your signature, is it?

A. That is my signature, yes, sir.

Q. Did you sign that receipt on the 21st of August,

1905?

A. I signed that—I don't know—that is my signature

—I certainly signed this, yes.

Q. Yes? A. Yes, sir.

Q. Did you receive the four hundred and six dollars

mentioned in that receipt? A. Yes, sir.

Q. From whom?

A. From the company, I guess.

Q. From the Miocene Ditch Company?

A. Yes, sir.

Q. The plaintiff in this case? A. Yes, sir.

Mr. FINK.—I now offer this receipt in evidence.

Mr. SULLIVAN.—We object to it as immaterial and

irrelevant.

(Paper referred to marked Plaintiff's Exhibit "B" and

attached herewith and made a part of which, a copy of

which paper is as follows:)
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Plaintiff's Exhibit "B."

Nome, Alaska, Aug. 2, 1905.

Received from Miocene Ditch Co. Four Hundred and

six dollars, being payment in full for all damages and

causes of action whatsoever to date.

(P06.00).

(Signed) JOHN JACOBSEN.

A. B. CHAGNON.

Q. What did you do with the money derived from

this receipt, Mr. Jacobsen?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant, and upon the special grounds that unless coun-

sel states that he intends to show by his answer that he

gave it to either of the defendants or some of them it is

wholly immaterial what he did with the money.

A. Well, it went to pay various parties interested in

the matter.

Q. Who were these parties?

A. Those parties interested in the workings of the

ground that season.

Q. Well, Mr. Spullis? A. Yes, sir.

Q. Mr. Chagnon? A. Yes.

Q. Mr. May? A. No.

Q. Mr. Kempter? A. No, sir.

Q. Mr. Hancock? A. No, sir.

Q. Well, who else did it go to pay except you and

Spullis and Chamon?
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A. The two Ohagnon brothers and Mr. Rnssmen.

Q. Five of you?

A. Yes, sir; the five of us were working up there to-

gether.

Q. Were they all present when this receipt was signed

by you? A. Yes, sir.

Q. iVnd had knowledge of what was being done with

reference to the signing of this receipt at that time?

A. I don't know whether they did or not.

Q. You told them w^hat you were doing?

A. Mr. Jett came into the camp with this receipt al-

ready written out, in the morning.

Q. Well, they w.ere all in there and knew of your re-

ceiving the money this receipt calls for, didn't they?

A. Jett asked me to sign this receipt and I signed it,

and just then Mr. Chagnon came up and he asked him to

sign it and he signed it, too, and then he gave me the

check.
'

Q. Well, 3^ou know what you were doing, didn't you,

when you signed this receipt? A. Why, certainly

—

Q. Why, certainly? A. Exactly.

Q. Now^, this seventeen foot hole that is marked M
on this map. Exhibit "A," is that there yet?

A. Why, I guess you can find indications of it there

yet; it maybe is sloughed in some, though, from the

water, but I guess you could tell where there has been

a shaft sunk there.

Q. Well, the dump is still on top where the shaft

was sunk?
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A. Yes, there is some of the dump there yet, I guess,

although I expect some of it is washed into the hole

by this time.

Q. Is there any bedrock on that dump there now?

Mr. SULLIVAN.—Objected to as immaterial and in-

competent and irrelevant.

A. Well, I don't know if there is any bedrock on the

dump there now or not.

Q. Now, don't you know as a matter of fact that you

didn't reach bedrock in that seventeen foot shaft?

Mr. SiULLIVAN.—Same objection.

A. Well, I know as a matter of fact that we did.

Q. Were you down there and saw the bedrock?

A. I didn't need to go down in the hole to see it; I

saw some of the bedrock on top—I know that there was

some on top, for I seen it.

Q. Well, did you go down in the hole and see the

bedrock?

A. I seen the bedrock and know that we did get

down to bedrock in that shaft.

Q. Well, were you down in the hole, I asked you?

A. I don't remember that I ever went down into the

hole.

Q. Well, you never were down in that hole?

A. I never was down in the bottom of the hole, no,

sir.

Q. Then you never were down in the hole at all,

were you to bedrock?
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A. I don't remember if I was or not; I may have

been, but I don't remember; I don't think I was.

Q. So the only way you know anything about the

bedrock and the way she pitches is from what has been

told you or what you can see from the top?

A. I can't say that.

'Q. Now, is it not a fact that all through this coun-

try bedrock is sometimes wavy, is it not?

Mr. SULLIVAN.—Objected to; immaterial and irrele-

vant.

Q. That has been the experience of practical min-

ers, has it not?

A. In some places, yes, sir.

Q. And from the fact of the bedrock being that way,

sort of lapping over in waves, like, making it uneven in

its pitch, is it not a fact that from that many people

have formed the opinion that you have in regard to

these old channels, so called?

A. I think the way that the bedrock pitches into the

hill and above there that it will demonstrate that there

is an old channel there, all right.

Q. But it does not always demonstrate the fact that

there is' an old channel because the bedrock slopes or

pitches even one to one, as it is very likely to?

A. Very likely.

Mr. FINK.—Take the witness.
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. Q. ( By Mr. SiULLIVAN.) Mr. Jacobsen, are you in-

terested in Moonshine claim? A. No, sir.

Q. When you stated that you didn't intend to mine

that you meant that you had no right to mine it?

A. Yes.

Q. That is owned by Mr. Rassmen alone?

A. Yes, sir.

Q. In which you have no interest? A. Yes.

Q. When in answer to Mr. Fink's question about min-

ing this ground you meant ground in which you were

interested as you have testified here? A. Yes.

Q. Three claims that you mentioned?

A. Yes.

Q. Now, Mr. Jacobsen, will you please state what

this receipt Exhibit "B'' was given for?

Mr. FINK.—^That is objected to for the reason that

it is an attempt to vary the terms of a written instru-

ment by parol testimony.

A. For the damages that they caused by turning the

water onto us and washing us out.

Q. That who caused?

A. The Miocene Ditch Company.

Mr. FINK.—Same objection.

A. The Miocene Ditch Company caused us.

Q. Washed out what—where?

A. Washed us out where we were working.

Q. Who is "us''?

Mr. FINK.—Same objection.
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A. The five of us.

Q. Name them.

Mr. PINK.—Same objection.

A. Mr. Rassmen, Mr. Sipullis, the two Chagnon broth-

ers and myself.

Q,. Now, then, you five were mining on what claim

at that time? A. On the Ruby.

Q. On the Ruby? A. Yes, sir.

Q. And you were equally interested together?

A. We were for the time being, yes, sir.

Q. For the time being—^while you were working to-

gether there on that mining claim? A. Yes, sir.

Q. No one else interested in that work at all but

you five? A. No, sir.

Q. Now, you say the Miocene company washed you

out. State in a general way—^I don't mean in detail,

but in a general way how they washed you out?

A. Well, it seems that there was an overflow and a

flood—flooded the ditch, and they had to open up a

waste gate to let down the overflow to save their ditch?

Q. You mean that the Miocene ditch was flooded?

A. Yes, sir—that was where we was down in Dis-

covery gulch—where were working on Discovery gulch,

and then turned in about a thousand inches of water.

Q. Opened up a waste gate? A. Yes.

Q. Let out the surplus water? A. Yes, sir.

Q. And that interfered with your work that you

were doing there?
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A. Yes, it tore down the boxes

—

Q. Now, then, did you claim damages from the Mio-

cene Ditch Company for this injury?

A. Yes, sir.

Q. And who did you have your conversation with

who was connected with the company, with the Miocene

ditch in regard to it first? A. With Mr. Bliss.

Q^ Do you know what position he occupies in the

Miocene Ditch Company? A. No, sir.

Q. You mean this Mr. Bliss here, who is the vice-

president of the company? A. Yes, sir.

Q. Now, then, did you submit a statement to Mr.

Bliss as to the amount of damages that they had caused

to these five persons that you have mentioned for the

flooding of your works?

A. No, sir, he referred me to Mr. Deleray.

Q. He referred you to Mr. Deleray? A. Yes.

Q. Who is Mr. Deleray, a director or manager of the

company, is he?

A. He is the manager of the company.

Q. Did you furnish a statement to him?

A. I did.

Q. For your damages? A. I did.

Q. Now, what damages did you claim?

A. I claimed damages for actual work and outlay,

the loss of gold caused by the flooding out of our boxes

which their ditch had caused at that time.

Q. Caused by the flood of the ditch at that particular

time?
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A. And washing us out, and for all of that I claimed

damages.

Q. How much did you claim?

A. I claimed four hundred and forty dollars, I think

it was.

Q. Did you put in any claim at that time for dam-

ages caused to these various claims on account of the

construction of this ditch through this property?

A. No, sir.

Q. Was that talked about between you at all?

A. No, sir, never has been mentioned.

iQ. Just state generally what was the different items

for which you made this claim for damages, what it was

for?

A. Well, I put in a claim for the men working, shove-

ling in so many days

—

Q. How much was that?

A. I think it was three men five days, shoveling in

the bedrock and cleaning the bedrock.

Q. How much a day?

A. Seven dollars per day to each man—loss of gold

approximately.

Q. How much did you estimate your loss of gold?

A. A hundred and fifty dollars; it may have been

more, but that is all I put in claim for.

Q. What else—any damages to the boxes or anything

of that kind?

A. They blocked our drain—we had to take out the
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balance of the tailings and clear out our drain and put

it back again in place.

Q. What did you estimate that damage at?

A. Well, I think three or four days for five men, get-

ting that cleaned up.

Q. Five men?

A. Yes, sir, five men; and then loss of timber that

was washed down into Nome river and which we never

found.

Q. Lost timber, how much? "

A. I don't remember just exactly.

Q. Now, did you and Mr. Deleray discuss any other

proposition than the settlement of this claim for dam-

age by reason of this flood? A. No, sir.

Q. Did the Miocene Ditch Company discuss the mat-

ter with you in regard to the settlement of any other

claims other than that occasioned as you have just tes-

tified by this flood? j

A. They agreed to settle with me for the washing

us out what it cost us at that time. ^

Q. Did you go and make any investigation of this

matter or did Mr. Deleray go and make the investiga-

tion himself? 1

A. Mr. Deleray went and made the investigation
'

himself.

Q. After he made that investigation what did he do?

A. He offered to settle for four hundred and six

dollars.

Q. Did you agree to accept it?
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Q. And did you agree to accept it? A. Yes, sir.

Q. And that is what you gave him this receipt, Ex-

hibit ^'B-2" for? A. Yes, sir.

Q. Now, where were you when you signed this re-

ceipt? A. On the claim.

Q. On the Ruby—

A. On the Ruby claim in camp, in the morning at

breakfast.

Q. And before you signed the receipt where did you

first see it.

A. Mr. Jett had it, and he asked me to sign it to

show to the company what the money was said for

—

'Q. Was he there on the claim at that time, this man

Jett? A. Yes.

Q. Was he representing the Miocene Ditch Company,

or pretend to be? A. Yes, sir.

Q. What did he say when he produced this receipt?

A. He said it was a receipt for the money for the

damages that was done to our property in that par-

ticular time, that being a receipt for him to show the

company that I have received this money.

Q. Did he hand you the money?

A. No, he gave me a check.

Q. He g^ve you a check, did he? A. Yes, sir.

Q. Was the check already written out?

A. All wrote out, yes, sir.

Q. Do you know who the check was signed by?

A. Deleray.
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Q. The manager of the company? A. Yes, sir.

Q. Now, was this receipt already written out when you

first saw it? A. Already written down, yes, sir.

Q. It was not written in your camp there?

A. No, sir.

Q. Now, who was present at the time when Mr. Jett

came in with this receipt and gave you the check?

A. All the boys.

Q. What boys? Name them.

A. Spullis, Rassmen, the two Chagnon boys and my-

self.

Q. Now, did you at that time intend, or contemplate

or believe that you were taking or accepting payment for

any claims or demands against the Miocene Ditch Com-

pany at the time you signed this receipt except for the

damages caused b}^ the flooding of their ditch at the time

that you have testified to.

Mr. FINK.—Objected to as being an attempt to vary

the terms of a written instrument by parol testimony.

A. No, sir.

Q. A^'as the subject during these negotiations of the

right of way or damages for said right of way ever men-

tioned by any of the officers of the Miocene Ditch Com-

pany or by any person connected with the company?

Mr. FINK.—Same objection.

A. Never have been mentioned.

Q. Now, when did you say you first became acquainted

with Mr. Deleray—when was the first time you ever be-
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came acquainted with Mr. Deleray, the manager of the

company? A. On that occasion.

Q. Well, you mean the occasion of the signing of this

receipt? A. Yes, sir.

Q. When you sign the receipt

—

A. Well, I will change that—to the time when I fur-

nished him the statement of our damages and—when he

cut the damages down.

Q. Where did you meet him on that occasion?

A. In Mr. Orton's office.

Q. When did you first become acquainted with Mr.

Bliss? A. I believe I met him the same time.

Q. This summer? A. Yes, sir.

Q. When did you first get acquainted with Mr. Jett?

A. I believe in 1903; he used to visit us on the claim

after we went to work there I think.

Q. Now this receipt reads as follows: "Keceived of

the Miocene Ditch Company four hundred and six dol-

lars, being pa^^ment in full for all damages and causes of

action whatsover to date"; signed by you and Chagnon.

A. Yes.
'

^

; :
: ! ; ::;

Q. Now, what did that refer to?

Mr. FINK.—Objected to because it is an attempt to

vary the terms of a written instrument by parol testimony

and is a repetition of the last question.

A. That damage. It referred to the damage which

was caused by the water washing us out.
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Q. Did you understand that you were giving or did

you intend or believe that that receipt referred to any

other matter whatsoever?

Mr. PINK.—Objected to on the same grounds as to

the last question ; it is an attempt to vary the terms of a

written instrument by parol evidence, and also is a repeti-

tion of the same question last above asked and answered.

Al. No.

Q. May and Kempter knew nothing whatever of this

matter? A. No, sir.

Q. Did you have any authority from either Mr. May

or Mr. Kempter, or both to settle and adjust the right of

way questions with the Miocene Ditch Company?

A. No, sir.

Q. Did you have any authority from Mr. Spullis or

Mr. Rassmen of the Chagnon brothers to settle that dis-

pute? A. No, sir.

Q. Do you know in whose handwriting this receipt is?

A. No, sir, I do not.

Q. Where is the check that you got on that date?

A. Why, I cashed it at the Miners' & Merchants'

Bank.

Q. How long after you got it?

A. Oh, probably a week later.

Q. Don't know whether that check is still in the bank

or not? A. No, I do not.

Mr. SULLIVxVN.—Take the witness.
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Q (By Mr. ALBERT FINK.) Can you read Eng-

lish, Mr. Jacobsen? A. A little.

Q. You read this receipt over before you signed ity

didn't you? A. Yes, I believe I did.

Mr. FINK.—That is all.

Q. (By Mr. SULLIVAN.) What nationality are

you? A. A Norwegian by birth.

Subscribed and sworn to before me this day of Septem-

ber, A. D. 1905.

Notary Public in and for the District of Alaska.

Mr. JOHN M. MAY, a witness produced, and having

been by the notary public first duly SAvorn to testify the

truth, the Avhole truth and nothing but the truth, testified

as follows:

Q. (By Mr. ALBERT FINK.) What is your name?

A. John M. May.

Q. How long have you been in Nome?

A. Since 1899.

Q. Now, do you know where the claim known as the

Ruby Placer Mining Claim is?

A. Only by information; I have never been on it.

Q. Never have been up there at all yourself, have you?

A. No.

Q. Have you any interest in the Ruby claim?

A. No.
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Q. Do you know where the Omisk claim is?

A. I know by the map is all.

Q. Have you any interest in that claim?

A. Yes, sir.

Q. What is your interest in that claim?

A. One fourth.

Q. Now, do you know where the Eajah claim is?

A. No, sir, only in the same way.

Q. Have you any interest in the Kajah claim?

A. Yes, sir.

Q. What interest have you in the Rajah claim?

A. One-fourth.

Q. Do you know where the Moonshine claim is?

A. No, sir.

Q. Have you any interest in any other claims that you

know of over which the Miocene ditch crosses?

A. No, sir.

Q. Did you know anything or have anything to do

with the washing out of the Miocene ditch on the night

of September 11th, 1905?

A. No, sir, I knew nothing about it until several days

after.

Q. Have you any intention of washing out and de-

stroying the ^Miocene ditch on the Rajah and Omisk placer

mining claims? A. We intend to work them.

Q. Wlien do you expect to work them?

A. We intended to do some ground sluicing this fall

yet.
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Q. Well, if the ground sluicing contemplated means

the destruction of the Miocene ditch do you intend to con-

tinue?

A. I do not know—I have never been on the ground

myself.

Q. Well, who is your foreman and manager out there,

Mr. May? A. We haven't any as yet.

Q. Have you had any this summer? A. No, sir.

Q. Have you decided the manner in which you propose

to work this Rajah placer mining claim, and the Omisk

placer mining claim?

A. No, that is not settled exactly as yet, any more

than that we intend to work them in a minerlike way.

Q. Do you intend to employ Mr. Jacohsen and Mr.

Spullis?

A. We have not decided yet who we will employ.

Q. You don't know whether the operation of the Rajah

placer mining claim and the Omisk, or those alleged

placers will cause the destruction of the Miocene ditch

or not? A. Not from personal observation.

Q. ' Well, have the gentlemen with whom you have been

associated up there reported on that matter to you?

A. Yes, sir.

Q. Well, what is their judgment in that matter, from

what has been reported to you by your associates, Mr.

Jacohsen and Mr. Spullis, Avhat will be done, do you

think?
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Mr. SULLIVAN.—Objected to as immaterial, incom-

petent and irrelevant, and also hearsay.

A. Well, the ditch is in our way.

Q. And will have to be washed out?

A. Yes, sir.

Q. That is what they have reported?

Q. If your foreman whom you shall send out there

in your employ decides that the proper way to work those

claims is to begin and wash out the Miocene ditch then

do you propose to allow that to be done? A. Yes, sir.

Q. You don't know any of the prospects that have been

found on this ground only by hearsay, of course?

A. Only from hearsay.

Q. Have no personal knowledge of the matter at all?

A. No, sir.

Q. You never have been upon the ground?

A. No, sir.

Q. When did you first know that the Miocene ditch

crossed this ground? A. I could not tell you.

Q. About when?

A. Why, I suppose I knew it in the winter of 1903 and

1904; I could not be positive though.

Q. Never made any protest against their going over

with their ditch?

A. Never talked with anybody about it.

Q. Are you acquainted with the officers of the Mio-

cene? A. Yes.

Q. With Mr, Deleray? A. Yes.
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Q. Mr. Bliss? A. Yes.

Q. Never made any objections to them to that ditch

crossing your ground?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. I never discussed the matter with them at all.

Mr. FINK.—That is all.

Q. (By Mr. P. C. SULLIVAN.) Now, Mr. May, you

and Mr. Kempter also own this claim No. 3 Above Dis-

covery, which is just above the Ruby claim, dO' you not?

A. We own one-quarter interest each.

Q. Do you intend to mine and operate that claim in

the same way and in connection with these other claims?

A. Yes, when we get to it.

Q. Did you ever make any agreement or arrangement

with the Miocene Ditch Company, or any one represent-

ing them or any one else to give or grant to them a right

of way to dig or construct a ditch across your mining

claims? A. No, sir.

Q. Did you ever give any notice to the officers of the

Miocene, ditch or any one connected with that ditch, out

there concerning the building or operating or maintain-

ing an3^ ditch across your mining claims? A. Yes.

Q. When was that? A. Last year.

Q. What time?

A. I think it was in September, about the 1st.

Q. What kind of a notice was that?
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A. Written notice.

Q. To what effect?

A. I have a copy of the notice in my pocket—I don't

remember the language of the notice.

Q. Who did you serve that on?

A. H. M. Davidson.

Q. When did you serve this notice on Mr. Davidson, if

you remember, Mr. May?

A. I have a memorandum here in my pocket if I am

allowed to refresh my memory from it.

iQ. Yes, if you made it at the time.

A. I made it at the time, yes, sir. ("Served J. M.

Davidson with notice September 1st, 1904, in the pres-

ence of Ira Orton.") That is the time I served the

notice.

Q. Did you at that time or at any time prior thereto

give any assent in any way to the iMiocene Ditch Com-

pany constructing or maintaining any ditch across this

ground in which you are interested?

A. No, sir.

Q. At what place did you serve this notice upon Mr.

J. M. Davidson?

A. On the street in front of Mr. Orton's office.

Q. In Nome? A. At Nome, Alaska.

Q. Was the notice which you served upon him

signed? A. It was.

Q. By whom? A. By myself.
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Mr. SULLIVAN.—^We offer this notice in evidence,

and ask that it be marked as Defendants' Elxhibit ]N^o.

1, and attached to this deposition and made a part here-

of.

(Paper referred to marked Defendants' Exhibit No. 1,

and attached hereto and made a part of this deposi-

tion, wliich said paper reads as follows:)

Defendants' Exhibit No. 1.

Nome, Alaska, August 31, 1904.

To the Miocene Ditch Company, and J. M'. Davidson,

President of said Company:

Gentlemen: You will please take notice that I intend

to mine by hydraulic and ground sluicing process my

placer ground, upon which your ditch crosses just above

Discovery Gulch, a tributary of Nome river. It is my

intention to cross-cut our claims and benches on and

above said Gulch and you are hereby notified that un-

less you pipe or flume 3^our water across said ground

immediatel}^ that we will not be responsible for any

damages that may result to your ditch on any of our

ground where we hydraulic or ground sluice from the

water above.

Yours Respectfully.

Q. You had nothing to do with the settlement for

damages whatever, had you between Ml*. Jacobsen and

the Miocene Ditch Company? A. No, sir.
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Q. Did you receive any of the money?

A. No, sir.

Subscribed and sworn to before me this day of Sep-

tember, 1905.

Notary Public in and for the District of Alaska.

Mv. L. R. KEMTERi, a witness produced, and having

been by the notary public, first duly sworn to testify

to the truth, the whole truth and nothing but the truth,

testified as follows:

Q. (By Mr. FINK.) What is your name?

A. L. R. Kemter.

Q. What is your business? A. Saloon.

Q. How long have you been in Nome?

A. Since 1899.

Q. Do you know the Ruby claim along the Miocene

ditch?

A. I have never been out there.

-Q. Do you know the Rajah Placer Mining Claim?

A. I have never been on the ground of the Rajah

either.

Q. Have you any interest in those claims?

A. Yes.

Q. What interest have you?

A. One fourth interest in the Rajah.

Q. Have you any interest in the Ruby claim?

A. No, sir.
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Q. What is any interest have you in the Omisk?

A. One-fourth.

Q. Any interest in the M'oonshone? A. No.

Q. You also own one-fourth interest in the claim

known as No. 3 on Discovery gulch? A. Yes, sir.

Q. And one-fourth interest in No. 4 Discovery

gulch? A. No, sir.

Q. Have you been engaged in mining on any of these

claims, you and your associates and those associated

with you? A. No, sir.

Q, When did you first hear that the Miocene ditch

crossed those claims?

A. I don't know—I didn't pay any attention to it.

Q. Well, when did you first hear of it?

A. Well, I never heard anything about it until this

summer.

Q. Never heard anything about it until this summer?

A. No, sir.

Q. You had nothing to do with the destruction of

the Miocene ditch on the night of the 11th of Septem-

ber, 1905, on the Ruby claim? A. No, sir.

Q. Didn't know anything about it? A. No, sir.

Q. Are you contemplating destroying the Miocene

ditch on the Rajah and the Omisk claims?

A. Yes.

Q. When do you expect to do that?

A. Whenever we get ready to work them.

Q. Just as soon as you get ready to work them?

A. Yes, sir.



232 Miocene Ditch Company

(Deposition of L. R. Kemter.)

Mr. FINK.—Take the witness.

Q. (By Mt. SULLIVAN.) You mean when you actu-

ally commence to mine these claims? A. Yes, sir.

Q. Along the line of the ditch? A. Yes.

Q. You mean by your answer to Mr. Fink's question

to destroy the ditch not except that it interferes with

your operations when you are engaged in mining these

properties?

)Q. That is what you mean? A. Yes, sir.

Q. You don't know how soon you will commence min^

ing? A. No.

Mr. SULLIVAN.—That is all.

Q. (By Mr. FINK.) You expect to begin just as

soon as this temporary restraining order is dissolved

where you left off on the Ruby claim?

A. We are not decided yet.

Q. And to continue on the Rajah as soon as you

reach it?

A. I don't know; that is not decided yet.

Mr FINK.—That is all.

Q. (By Mr. SULLIVAN.) You heard the testimony

about this receipt given about it by Mr. Jacobsen?

A. Yes, sir.

Q. Did you have anything to do with that settlement

in any way? A. No, sir.

Q. Knew notliing about it? A. No, sir.

Q. Get any of the money? A. No, iSir.
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Subscribed and sworn to before me this day of

September, 1905.

Kotary Public in and for the District of Alaska.

Mr. M. SPULLIS at this time was by the notary pub-

lic first duly sworn to testify the truth, the whole truth

and nothing! but the truth, and

At this time an adjournment was taken until the hour

of four o'clock P. M. this day.

And thereafter and at the hour of four o'clock P. M.,

proceedings were resumed pursuant to adjournment,

and all being present, the following: testimony was

taken

:

Mr. M. SPULLIS, having been before regularly sworn,

testified as follows:

Q. (By Mr. FINK.) What is your name?

A. Mike Spullis.

Q. What business are you in? A. Mining.

Q. Do you know where the Miocene ditch is?

A. Yes.

Q. You are one of the defendants here?

A. Yes,, sir.

Q. How long have you been in Nome?

A. Since 1900. :

Q. Been mining here? A. Yes, sir.

iQ. Whereabouts have you been mining?

A. Been working out on the creeks—working out on

the creeks for other people in 190O, some.
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Q. Where did you work in 1900?

A. Oni Anvil, I believe,

Q. All season? A. For a couple of months.

Q. Where did you work in 1902?

A. On Nome river.

Q. Whereabouts?

A. On the head. On the head of Nome river.

Qi. How far from Dorothy creek?

A. Well, about a half a mile from Dorothy creek.

Q. Which way? A. Towards Divide creek.

Q. Where did you work in 1903?

A. In 1903 I have been on this ground there, done

some prospecting, there sometimes in 1903.

Q. In the summer time? A. Yes.

Q. Where did you work in 1904?

A. On Banner creek.

Q. Where is Banner creek?

A. Right over King mountain, a tributary of Nome

river.
j

Q. Do you know of some claims on Discovery gulch

—

where is Discovery gulch?

A. Between Dorothy and Divide creek, about half-

way between.

Q. What does Discovery gulch run into?

A. Nome river.

Q. How long a gulch is it?

A. Runs right up the hill.

Q. How long is it?



I

vs. John Jacohsen et al, 235

(Deposition of M. Spullis.)

A. There is five claims staked on the gulch and that

is pretty nearly to the head of the gulch.

Q. It is sometimes known as Poverty gfulch, is it

not?

A. I have never heard of that.

Q. Didn't you ever hear of this gulch being called

Poverty gulch? A. No, sir.

Q. Do you know a claim there named the Moon-

shine? A. Yes.

Q. Where does it lie with reference to Discovery

gulch?

A. It lies on the second tier towards Dorothy creek.

Q. It lies to the westward of Discovery gulch, does

it? A. To the eastward of discovery gulch.

Q. The Moonshine claim?

A. Yes, sir, the Moonshine claim lies to the eastward

of Discovery gulch.

Q. Well, would it be up or down stream?

A. Down stream to the eastward.

Q. Now, have you any interest in that claim?

A. No, sir.

Qr Who owns that claim if you know?

A. Walter Rassmen.

Q. Do you know a claim called the Rajah?

A. Yes, sir.

Q. Where does that lie with reference to the Moon^

shine? '

,

'

,

'

A. It binds the Moonshine on the west side.

Q. Oorners with the Moonshine? A. Yes, sir.
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Q. Their end lines are identical, are they?

A. The end lines.

(Q. Have yon any interest in that claim?

Al Yes, sir.

Q. What interest do von own in that?

Al One-fonrth.

Q. Do you know a claim there called the Ruby?

A. Yes, sir.

Q. Where does that lie with reference to the Rajah?

A. It binds onto the RIajah.

Qj. The end lines of the Ruby and the Rajah are iden-

tical, are they? A. Yes, sir.

Q. What interest have you in the Ruby?

A. O^e-third.

Q. Who owns the other two-thirds in the Ruby?

A. John Hancock and Mr. Jacobsen.

Q. Where is John Hancock?

A. He is in town here. (

Mr. GILMORE.—He was here a little while ago—the

gentleman with the glasses on.

Q. Do you know a claim known as the Omisk?

A. Yes, sir.

Q. Where does it lie with reference to the Ruby?

A. It binds onto the west side of the Ruby?

•Q. The end lines—the east lines of the Omisk are

identical with the west end lines of the Ruby?

A. Yes.
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Q. Are those all twenty acre locations that I have

mentioned? A. Yes, sir.

Q. Now, where is the Miocene ditch with reference

to these claims?

A. Bhe runs ri^ht through the middle of these four

claims.

Q. Well, she runs towards the upper side of them,

don't she?

A. Yes, on some of them; on some of them she runs

pretty well through the middle of them.

Q. And she runs pretty well towards the upper side

line?

A. She runs pretty well on the upper line.

Q. The upper side line? A. Yes.

Q. That would be the southerly side lines?

A. Yes.

Q. These claims are thirteen hundred and twenty

feet long by six hundred and sixty feet wide, are they?

A. Yes, sir.

Q. Now, where does Discovery gulch come in with

reference to these claims?

A. It comes in on the Ruby, on No. 4 on Nome river.

Q. Comes in on the Ruby? A. Yes.

Q. Where does it hit the Ruby?

A. It hits the Ruby in the center about.

Q. Discovery gulch does? A. About, yes, sir.

Q. Well, how many claims are staked on Discovery

gulch between the Ruby and Nome river?

A. One, on the lower end of the Ruby.
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Q. The lower end of the Ruby?

A. The lower side of the Ruby, I should say.

Q. Then there is only one claim between the Gulch

and the claim on Nome river, at the side of the Ruby?

A. It is on the lower tier—the whole lower tier is

staked.

Q. This claim that you mentioned as being between

the Ruby and Discovery gulch on Nome river, does it

run lengthwise?

A. There is only one claim running the same way

as the Ruby claim, yes, sir.

Q. Discovery gulch is that staked as a gulch or is it

staked in the same manner as the tiers of benches on

Nome river?

A. She is up as far as two tiers ; then when we made

a discovery that far up then we called her Discovery

gulch.

Q. Now, No. 3 Discovery gulch, who owns that?

A. Fred Getter and Johnny May and Mr. Kempter.

Q. Have you any interest in No. 3? A. No.

Q. Is it staked longways up the gulch, or crossways?

A. Crossways.

Q. Now, where does No. 3 lie with reference to the

Ruby?

A. She binds the Ruby on the south side.

Q. Corners on the Ruby? A. No, side lines.

Q. Are the side lines identical?

A. No, not exactly.

Q. Where is No. 4 Discovery gulch?
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A. Binds on to No. S.

Q. Does she lie parallel with Nome river or with her

end along Nome river? A. Same as No. 3.

Q. That is parallel with Nome river? A. Yes.

Q. Who owns No. 4 Discovery gulch? A. I do.

Q. Who else? A. Mr. Jacobsen.

Q. When did you locate No. 4 Discovery gulch?

A. 1902.

Q. Twenty-first day of March?

A. No, I don't think that—^I think I located that a

little later than the middle of March.

(Q. When did you locate No. 3 Discovery gulch?

A. I located No. 3 when I located No. 4; I don't re-

member the date, though.

Q. The Miocene ditch does not cross either No. 3 or

No. 4 Discovery gulch? A. No, sir.

Q. It only crosses the Moonshine, the Omisk, the

Kuby and the Kajah claims? A. Yes.

Q. Now, who located the Rajah claim?

A. Me and Jacobsen.

Q. When?

A. It must have been around the 20th of March,

1902, the 20th or 21st; I don't remember exactly.

Q. What claim binds the Omisk on the west?

A. There is a claim staked up thirteen hundred and

twenty up the hill; I believe they call it something like

"Take a Chance," but she was never staked by me.

Q. Who does it belong to?

A. It used to belong to Mr. Jacobsen in 1900.
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Q. He has abandoned it since then, had he?

A. I believe so; I don't know.

Q. What claim binds the Moonshine on the east?

A. I don't know.

Q. Don't know what that is? A. No.

Q. What claim lies immediately north of the Omisk?

A. No. 5, Nome river.

Q. No. 5 Bench. A. No. 5 Bench, yes, sir.

tQ. Who does it belong to?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. William Tiernan.

Q. What claim adjoins that?

A. The Ruby on the north, and No. 4 on Nome river.

Q. Who does it belong to?

Mr. SULLIVAN.—Same objection.

A. I am interested in it; it used to belong to Mr.

Jacobsen in 190O.

Q. Is Mr. Jacobsen interested with you in that claim?

A. Yes.

Q. What claim binds the Rajah on the north?

A. No. 3 on Nome river.

Q. Who does that belong to? A. To Mr. Chagnon.

Q. Discovery gulch runs in there, does it not?

A. Discovery gulch out to Nome river.

Q. Runs through the claim that lies next to the

Ruby?

A. No, on No. 4; I think you mentioned No. 3.
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Q. No, Discovery giilch runs through No. 4 Bench?

A. Yes, sir.

Q. What claim lies to the north of the Moonshine?

A. No. 2 Bench.

Q. Who does that belong to?

Mr. SULLIVAN.—Same objection.

A. Taylor, I believe.

Q. That is the one north of the Moonshine?

A. No. 2:
'

Q. What claim lies to the north of the Nome river

claim? A. .1 don't know.

Q. Don't know who those Nome river claims belong

to? i

Mr. SULLIVAN.—Same objection.

A. Mr. Campion, I believe.

Q. The Campion Mining and Trading Company?

A. I believe so; I ain't sure.

Q. Do you know who was operating on Discovery

gulch in 1903, and 1904? A. Yes, sir.

Mr. SULLIVAN.—That is objected to as immaterial

and irrelevant.

Q. Who?

Mr. SULLIVAN.—Same objection.

A. I and Mr. Jacobsen.

Q. What claim on Discovery gulch did the Campion

Mining and Trading Company operate during the sum-

mer of 1903 and 1904?
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Mr. SULLIVAN.—Object to the question on the

grounds that it is immaterial and irrelevant—the wit-

ness not having testified that the Campion Mining and

Trading Company were operating there at all.

Q. Did the Campion Mining and Trading Company

operate on Discovery gulch at all during the season of

1903 and 1904? A. Not that I know of.

Q. Do you know a gentleman named George Paxton?

A. I don't know him.

Q. Do you know Pady Cummings?

A. No, sir.

Q. Didn't the Campion company set some sluice-boxes

on the Discovery gulch claims during that year?

Mr. SiULLIVAN.—Objected to the question as wholly

immaterial and irrelevant.

A. Mr. Jacobsen was there, I believe.

Q. When were these sluice-boxes set up?

A. I don't know; I didn't work there that year.

Q. That was in 1903, was it not?

A. That was in 1904, I think.

Q. In 1904? A. Yes.

Q. Do you know how much gravel they put through

those sluice-boxes that were set up there on the Ruby in

1904? A. On the Ruby?

Q. No, on the claims on Discovery gulch?

A. No, sir.

Q. Do you know how many miner's inches of water

i
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was used by the Campion Mining and Trading Company

during the season of 1904, through these sluice-boxes?

A. No, sir.

Q. Do you know how much gravel was put through

them? A. No, sir.

Q. Do you know the amount that was cleaned up

from those boxes?

Wt. SULiLIVAN.—^Objected to as immaterial and ir-

relevant.

A. I never have heard of it.

Q. Who was present when the Eajah bench was

staked, Mr. Spullis? A. I was.

Q. Who else? A. Mr. Jacobsen.

Q. Anybody else? A. No, sir.

Q. What discovery, if any, did you make on the Eajah

bench?

Mr. SiULLIVAN.—Objected to as immaterial and ir-

relevant.

A. Discovered gold.

Q. Whereabouts on the Eajah?

A. I don't remember exactly where it was.

Q. How much gold did you discover?

A. I could not tell you what we took from the pans

—we panned there so much all around there that I

don't remember what we took to a pan; I know that

we got good prospects.

Q. HoAv many holes did you down on the Eajah?
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A. We put down some prospect holes before we

staked it.

Q. Where was that prospect hole?

A. I don't Itnow; somewheres about in the middle

of the claim.

Q. How deep was it?

A. About four feet, just a prospect hole.

Q. Get to bedrock? A. No, sir.

Q. How much of a prospect did you get?

A. We got somewheres, maybe a cent—from colors,

maybe to around about a cent.

Q. Where was the next hole that you put down on

the Kajah?

Mr. SULLIYAM—Objected to on the same grounds

as last stated aboTe.

A. We didn't put no' hole down until 1903.

Q. What time in 1903?

A. Somewheres in the fall; late in the fall.

Q. How many holes did you put down on the Omisk

claim before you staked it.

Mr. SULLIVAN.—Same objection.

A. We put down a couple of holes.

Q. When did you put down the first one?

A. Before we staked it.

Q. How long before you staked it?

A. That was a couple of days before we staked it.

'Q. Who put it down? A. I did.

Q. Who else? A. Mr. Jacobsen.
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Q. How deep was it?

A. Somewheres around five feet.

Q. How big?

A. Three feet wide, maybe four feet.

Q. Where was that located on the Omisk?

A. I could not tell you exactly.

Q. Have no idea?

A. I always been digging around there, been digging

so much around in that ground that I don't remember

exactly where any hole is now.

;Q. What did you get in that hole?

A. Found some good prospects.

Q. Did you get to bedrock in that hole?

A. No, sir.

Q. How much prospect did you get?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant and because the question has already been

asked and answered.

A. I know that we got colors right from the top

down.

Q. That is not the question I asked you. What did

you get. in that hole you are just talking about?

A. I don't know, from a few colors, maybe a couple

of cents.

Q. A couple of cents you got in that hole?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

Q. Can you name any amount?



246 Miocene Ditch Company

(Deposition of M. Spullis.)

A. No, sir, not exactly.

Q. Now, this was on the 19th or 20th of March, 1902?

A. The 19th or 20th, somewheres.

Q. Where was the second hole? Whereabouts did

you put down the second hole on the Omisk?

Mr. SULLIVAN.—Same objection as to the last pre-

ceding question.

A. At the same time.

Q. When was that?

A. I could not say, maybe the forepart or middle of

March, I guess.

Q. What part of the claim did you put that hole?

A. I don't know exactly; somewheres around the mid-

dle of the claim.

Q. Whereabouts with reference to where the Miocene

ditch now is?

A. It must have been right somewheres right around

where the ditch is now; there was no Miocene ditch there

then at that time.

Q. How deep did you put that hole?

A. About four feet.

A. What prospects did you get in that hole?

A. Same prospects as we got in the first one.

(}. These were the only holes you put down on the

Omisk before you located it, or at that time. When did

you put down the next holes on the Omisk after you

located it?

A. I didn't put no holes down before in 1903, in 1904.
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Q. What time in 1903 and 1904 did you put any more

holes down on the Omisk?

Mr. SULLIVAN.—Same objection as to the last pre-

ceding question, immaterial and irrelevant.

A. During the winter of 1903 and 1904.

Q. During the winter of 1903? A. Yes.

Q. What time in the winter of 1903?

A. Somewheres in October up until December.

Q. How many holes did you put down there during

that winter?

Mr. SULLIVAN.—Same objection.

A. I don't know how many we did put down; I know

we put down a good many holes that winter.

Q. On the Omisk?

A. Yes, on the Omisk and on all of them.

Q. Now, when did you put the first hole down on the

Kuby?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. Somewheres in March 1902.

Q. Iii March 1902? A. Yes.

Q. Where did you put that hole down.

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. It is up above the line on No. 4, and below the line

also; above and below the line of No. 4.

Q. On the Omisk? A. Yes, sir.
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Q. That would be close to the northerly side line of

the Ruby? A. Yes, sir.

Q. How deep was that hole?

A.. Four and a half feet.

Q. What did you get in that hole?

A. I got from a cent to a dollar and a quarter to the

pan.

Q. In a four foot hole?

A. Four and a half foot hole, yes, sir.

Q. Did you get to bedrock?

A. Bedrock, yes, sir.

Q. In a lour and a half foot hole? A. Yes, sir.

Q. How thick was the pay—half a foot?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. On bedrock?

Q. Right on bedrock, yes, sir. A. No, sir.

Q. Well, what did the first foot of gravel average

above the bedrock?

Mr. SULLIVAN.—Objected to; immaterial and ir-

relevant.

A. About ten cents.

Q. To the pan? A. Yes, sir.

Q. How much did the next foot average?

Mr. SULLIVAN.—^Same objection; immaterial and ir-

relevant. I
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A. I don't remember exactly; I didn't weigh the gold.

Q. Well give us your idea?

A. May have been a couple of cents for all I know; I

don't know how much exactly.

Q. And the next fact above that, what would that

average? A. Colors.

Q. And the next above that?

A. I suppose that would be the muck.

Q. Nothing in it?

A. Nothing in muck, no, sir.

Q. When did you j)ut down the next hole on the Kuby?

Mr. SULLIVAN.—Objected to on the same grounds

that it is immaterial and irrelevant.

A. Sometimes around March, about the same time.

Q. Where did you put that hole down?

A. Just above that, and close by the first hole.

Q. How far from the first hole?

Mr. SULLIVAN.—Same objection.

A. I could not tell you exactly; I don't know.

Q. About how far?

A. May have been twenty feet.

Q. Which direction? A. Up hill.

Q. How deep was it to bedrock?

A. From four to five feet.

Q. Got the same prospects in that hole as you did in

the first one? A. Yes.

Q. When did you put the next hole down after that

that one?
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Mr. SULLIVAN.—Same objection.

Q. Sometimes in April, I believe.

Q. What year? A. 1902.

Q. Where did you put that hole down?

A. I made a mistake; I think that was in the latter

part of May.

Q. In May 1902? A. Yes.

Q. In May 1902 you put the third hole down?

A. Yes. '

Q. Where did you put that one?

Mr. SULLIVAN.—Same objection; immaterial and ir-

relevant.

A. Close by where we put the first ones.

Q. How far from the first one?

A. I can't say exactly.

Q. About how far?

A. It may have been ten to twenty feet.

Q. In which direction?

A. Just put a prospect hole down

—

Q. In which direction from the first one?

A. To the eastward.

Q. What did you get in that hole?

A. Same prospects.

Q. How deep was it?

A. Four to five feet deep.

Q. Where did you put down the next hole.

Mr. SULLIVAN.—Object; immaterial and irrelevant
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A. I don't remember; I have been putting down so

many holes I don't remember all of them.

Q. Well, about Avhat date was it?

A

Q
A

Q
A

Q

I could not tell you any dates.

Did you put any more down prior to 1903?

Yes, sir.

How many did you put down prior to 1903?

I made a cut a hundred feet long about in 1902.

Whereabouts did you make that cut?

Mr. SULLIVAN.—Same objection.

A. Close to the other holes.

Q

Q
A

Q

Q

Q
Q

Close to these other holes? A. Yes.

Did your cut begin on the Euby?

Yes, sir.

And ran up the hill? A. No, sir.

Ran which way? A. Ran across the gulch.

You cross-cut the gulch, did you? A. Yes.

How deed was it to bedrock in that cut?

Mr. SULLIVAN.—Objected to on the grounds that it is

immaterial and irrelevant.

A. From^ four to five feet.

Q. Got same prospects in that cut that you got in the

other holes, did you? A. Yes sir.

Q. NO'W, you mined there in the summer of 1902, did

you not?

Mr. SULLIVAN.—Objected to immaterial and ir-

relevant.
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A. I was rocking there in 1902.

Q. Now, when was the first time in the summer of

1903 that you went back out there?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. I went back out there in the fall.

Q. You were not there in the summer time at all?

A. I went there sometimes around the latter part of

August.

Q. You was there in July, was you not?

A. No, sir.

Q. In September? A. Yes, sir.

Q. Was the Miocene building their ditch there then?

A. Yes.

Q. You saw them there building their ditch?

A. I did.

Q. Make any objections to it? A. I did not.

Q. Now, were you with Mr. Jacobsen on the night of

September 11th, 1905, when the Miocene ditch was cut?

A. Yes.

Q. Cut the lower bank of the ditch with a pick and

shovel, didn't you? A. No, sir.

Q. You have been operating the Ruby this summer?

A. I have.

Q. Working on the Kuby this summer?

A. I have.

Q. Now, what work have you done there this summer?

A
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A. We have shoveled in there a little whenever we

had water and hydraulicking.

Q. Whereabouts on the Ruby have you been shoveling

in and hydraulic-king this summer?

A. About three hundred feet below the Miocene ditch.

Q. Whereabouts with reference to the lower line of the

Ruby, the southerly side line of the Ruby?

A. I don't know exactly.

Q. The northerly side line?

A. I don't know exactly; about a hundred and fifty

feet, may be two hundiied feet.

Q. Did you make a cut in there? A. Yes, sir.

Q. How did you dig that cut?

A. We done some hydraulicking with water.

Q. Where did you get the water from?

A. Campion Ditch Company.

Q. Conveyed it by pipe across the Miocene ditch,

didn't you? A. Yes.

Q. The Campion ditch runs parallel and a little ways

up the hill from the Miocene ditch? A. Yes, sir.

Q. How far up the hill?

A. About. three hundred feet up the hill from the

Miocene.

Q. About what is the difference in elevation from the

Miocene, do you know?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. I could not tell you.
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Q. About how much—fifty feet?

A. I have not got any idea of that.

Q. How big a cut was this you dug?

A. About a hundred feet long.

Q. How deep?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. About five feet.

Q. How wide?

Mr. SULLIVAN.—Same objection.

A. It is about ten feet wide.

Q. How deep was this cut to bedrock, the lower end

of it?

Mr. SULLIVAN.—Same objection.

A. From four to five feet.

Q. How far was it to bedrock at the upper end?

A. About the same thing.

Q. What is the grade of the ground where this cut is

run.

Mr. SULLIVAN.—Same objection.

A. On bedrock?

Q. Yes. At the surface it is about the same thing, is

it not? A. No, not right through.

Q. Well, what is the grade of the bedrock?

A. It has got lots of gxade; it runs right up to the

surface, pretty close.

Q. The bedrock crops out on the surface, does it?

I

J
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A. Pretty near—it runs up maybe three feet, two or

three.

Q. At the upper end of the cut? A. Yes, sir.

Q. Then it is only two and a half or three feet to bed-

rock is it, at the upper end of the cut? A. Yes, sir.

Q. And at the lower end it is five or six feet?

A. Yes.

Q. So there was a considerable grade to the bedrock

there? A. Yes, sir.

Q. Two to tw^o and a half or three feet in a hundred

feet?

A. I don't know. It is the rim that we struck right

there.

Q. Now, at the upper end, where does this cut stand

with reference to the holes that you sank to bedrock in

March 1902?

A. Right in our works—it is all worked out now.

'Q. Your cut has worked out those holes?

A. Yes, some of the holes.

iQ. When did you cease operations in this cut?

Mr. SiULLIVAN.—Objected to as immaterial and ir-

relevant.

A. When we closed operations.

Q. Yes, in the cut; when did you stop w^ork in the

cut?

A. We stopped work when they stopped the water.

Q. When was that?

A. I don't know exactly; I don't remember the date.



256 Miocene Ditch Company

(Deposition of M. Spullis.)

Q. Well, about what time, what month was it in?

A. It must have been September.

Q. Did you have sluice-boxes in that cut?

A. No, a flume.

Q. Shoveled into this pipe or flume, did you?

A. No, not when we had water.

Q. Didn't do any shoveling in?

A. No, not in the flume; we cleaned the bedrock with

shovels.

Q. You piped the surface off—piped the surface and

gravel all through the boxes by water under pressure?

A. Through the flume, yes.

Q. Now, when did you move your pipe up above the

Miocene?

Mr. SULLIVAN.—^Objected to as immaterial and ir-

relevant. '

A. I don't know exactly the date; sometime in Sep-

tember.

Q. What year?

A. When we took the pipe up, you mean?

Q. Yes.

A. This year, September, this year.

Q. Now, on the 11th of September, was it not?

A. Well, it was a little before that. j

Q. Well, you remember the night, of course, that you
"

sluiced out the Miocene ditch? A. I do.

Q. Did you not have boxes set up when you were

doing that? A. No, sir.
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Q. Did yon have any lights bnrning there that night?

A. No, sir.

Q. What time did yon begin work that night?

A. I don't know exactly; it was close to six o'clock.

Q. What time did you quit.

A. We. quit when they shut the water off.

•Q. When was that?

A. Sometimes around midnight.

Q. Who shut the water off?

A. I guess the Miocene.

Q. Do you know Fred Miller?

A. I just know the man by sight.

Q. Was he up there that night?

A. I have not seen him.

Q. Did you hear a conversation between him and

Mr. Jacobsen? A. No, sir.

Q. Was you not present that night when Mr. Miller

asked Mr. Jacobsen what he was doing?

A. I was not up close enough to hear them.

Q. You saw him talking to Mr. Jacobsen?

A. I don't know if I did or not; I don't remember.

Q. How much did you take out of this Discovery

gulch—on the Ruby that season? How much golddust?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. I believe it is between three and four hundred

dollars.
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Q. Well, what was the exact amount? Don't you

know the exact amount? A. No.

Q. Now, what did you do after you stopped sluicing

after you had ground sluiced out the Miocene ditch

about twelve o'clock at night on the night of the 11th

of September, 1905?

A. We went to bed; there was no water there.

Q. How much of a cut did you work out with the

water from the Campion ditch that night before it was

cut off?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. About a hundred and twenty feet, I believe.

Q. Long? A. Yes, sir.

iQ. How wide? A. Maybe ten feet wide.

Q. How deep? A. From three to four feet.

Q. How deep is it in this cut, in the bottom of this

cut to bedrock?

Kr. SULLIVAN.—Objected to on the grounds that

it is immaterial and irrelevant.

A. I expect it is about twenty-five feet.

Q. You expect it is to be about twenty-five feet?

A. Yes, sir.

Q. Don't you know?

A. Not for sure, I don't know, no, sir.

Q. Have you prospected there?

A. I prospected pretty close around the cut.

Q. How close to the cut?
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A. Maybe a hundred and fifty to two hundred feet

up.

Q. Which direction?

A. Up hill, to the southerly.

Q. Farther up the hill? A. Yes, sir.

Q. That would be clear off the Ruby claim altogether,

would it not? A. Yes, sir.

Q. What claim would that be on?

A. On No. 3 Discovery gulch.

Q. That is the claim just above the Ruby claim?

A. Yes, sir.

Q. How long have you been working out there this

summer?
;

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. I have been out there ever since July; the middle

of July.

Q. Mining?

A. Yes, sir, whenever we had water.

Q. Who has been with you? A. Mr. Jacobsen.

Q. Who else? A. Walter Rassmen.

Q. Who else? A. The two Chagnon boys.

iQ. Rassmen was with you when you cut the ditch,

was he? A. He was.

Q. Were you present when Mr. Jett came up to the

camp with a receipt to be signed from the Miocene

ditch? A. I was.
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Q. Do yon remember Mr. Jett reading the receipt

out loud to Mr. Jacobsen?

A. I don't remember whether M^r. Jett read it out

loud because I didn't hear him.

Q. Didn't hear him read it aloud? A. No.

Q. Did Mr. Jacobsen read it aloud?

A. I saw him signing it.

Q. Did you know what he was signing?

A. No, sir.

Q. Did you get a part of the money?

A. Yes, sir.

Q. Were you here this morning when his testimony

was taken? A. I was.

Q. That is the same receipt introduced in evidence

this morning and marked Exhibit ^'B" attached to Mr.

Jacobsen's deposition? A. Yes, sir.

Q. That is the one that he signed out there and

which you were present at the signing?

A. Yes, I was there in the house.

Q. Was Hancock interested in these operations out

there this summer? A. No, sir.

Q. One of the owners of the claim, is he not?

A. Yes, sir.

Q: How is it he didn't have any interest?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. We were only working on the claim there and

was interested in what we took out this summer.
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Q. And didn't Hancock get anything of what comes

out this summer?

A. Not this summer, no; not excepting he comes in

and works there with us.

Q. If this temporary restraining order should be

dissolved do you intend to go back there and work

there?

A. I do intend to go and strip some of the ground

yet.
,

^

Q,. This fall? A. Yes, sir.'

Q. Expect to strip above and below the Miocene

ditch?

A. I do expect to strip from above and to bring to

cut together with our workings down below.

Q. Expect to sluice and wash out the Miocene ditch?

A. Yes, sir.
'

1- -

'Q. You and the persons connected with you expect,

if this restraining order is dissolved, to go out and

ground sluice out the Miocene ditch, do you not?

A. Well, we would have to if we ground sluice off

the top of the dirt this fall, which is absolutely neces-

sary.

Q. How much of the Miocene ditch do you think that

you will sluice and wash out in 3^our operations this

fall if you are not interfered with?

A. I don't know if we can get the water.

Q. You would take out quite a good deal, would you

not?
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A. Well, we would take out a good deal of it, yes,

if we could get the water?

Q. Did you ever interfere with this ditch before the

night of September 11th, 1905? A. No, sir.

Q. Did you ever know of anybody being upon these

claims and interfering with the ditch at all, prior to that

time?

Mr. SULLIVAN.—Objected to as immaterial and ir-

relevant.

A. No, sir.

Q. You have been out there a good deal ever since

the ditch has been built? A. Yes, sir.

Q. If anybody had interfered with it you would have

known about it? A. I think I would.

Q. How many holes have you put down altogether,

^ou and your associates on the Ruby claim above the

line of the Miocene ditch?

Mr. SULLIVAN.—That is objected to as immaterial

and irrelevant.

A. I don't know exactly.

Q. About how many? A. About two or three.

Mr. PINK.—That is all, for the present.

Q. (By Mr. P. C. SULLIVAN.) Now, in the sum-

mer of 1902, you were sinking holes and prospecting

these various claims for how long a time?

A. I went out there first in March, somewheres

around the first of March, and stayed there for three

weeks and then I came out again.
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Q. Wlien did you go back again?

A. I didn't go back until about the 18th or 19th.

Q. Now, while you were out there, those three weeks,

the first time, what were you engaged in doing?

A. Sinking holes, prospect holes.

iQ. In these claims that you are interested in that

you have mentioned? A. Yes, sir.

Q. Now, are you interested in the Moonshine claim?

A. No, sir. ,

Q. That is not a claim that you have been mining,

that you have been mining on this year? A. No.

Q. Now, Rassman and Jacobson and the two Chagnon

brothers and yourself and Mr. Handcock were operating

the Ruby claim this summer?

A. Not Mr. Hancock; no.

Q. Was he not working there this summer?

A. No.

Q. Not M!r. Handcock? A. No, sir.

Q. Now, you simply got what you took out, as I un-

derstand you, you five men working together?

A. Yes, sir, divided it up equall}^

Q. Divided up equally between you what came out

of your workings this summer? A. Yes, sir.

iQ. Now, do you remember when Mr. Jett gave a

check of the Miocene Ditch Company, to Mr. Jacobson,

do you remember him producing a receipt for Mr. Jacob-

son to sign? A. I do.

Q. Now, you say you saw Mr. Jacobson pick up a
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piece of paper and sign it, which has been called a re-

ceipt, now, do you know what that receipt was for?

Mr. FINK.—That is objected to as immaterial and

irrelevant and incompetent and trying to vary the terms

of a written instrument by parol testimony.

Q. What if anything, did Mr. Jacobson say as to

what that receipt was for?

Mr. FINK.—Sanie objection.

A. Mr. Jacobson asked Mr. Jett what receipt was

that, and Mr. Jett told him that it was just for the dam-

age that had been done by the ditch.

Q. For what damage, for what purpose?

Mr. FINK.—Objected to on the same grounds.

A. Why, it was for filling up and blocking up our

drain, filling up our workings, filled our drain up and

for the gold.

Q. Did you read the receipt at that time?

A. I did not, no, sir.

Q. Did you at any time agi^ee with Mr. Jett, or with

any person connected with the Miocene Ditch Company,

or pretended to be connected with them, to waive all

claim for damages on account of the construction and

maintenance of a ditch over any of the premises in

which you are interested?

A. Not about tlie ditch.

Q. Well, that is what I asked you, whether you did

or did not? A. No, sir.



vs. John Jacohsen et al. 265

(Deposition of M. Spullis.)

Q. Now, do you remember whether there was any

statement made up of this damage for this flooding of

your workings that you speak of, any estimates being

made for that damage, the amount of it?

A. I do.

Q. Who made that estimate, who started in pri-

marily? A. We made it all together.

Q. Who are Ave, you and Jacobson and who else?

A. Jacobson and Mr. Rassman and the two 'Ohag-

nons. .

Q. And how were the damages estimated, of what

items was it made up generally speaking?

A. Of our own actual work, loss of gold and loss of

timber.

Q. How much did you estimate that damage to be?

A. I think it was $445; somewheres around there.

Q. Do you know Mr. Deleray, who he is at the

present time? A. I know him now.

Q. Was he out on your claim after that?

A. He was out at the time of the examination of

the damages.

Q. Investigating the question of damages?

A. Yes, sir.

Q. iSTow, how long after he came to see you in re-

gard to investigating this claim for damages, w^as it

Mr. Jett came in with a check for $406?

A. It seems to me it was about eight days later.

Q. Eight days later? A. About eight days.
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Q. Did Mr. Jett inform you or make any statement

at that time that this was a receipt in full for all claims

of damages for the construction and maintenance of

their ditch? A. He did not.

Q. Did he say anything to you about that at all?

A. No, sir.

Q. Was that mentioned by any one?

A. No, sir.

Q. Was it taken into consideration by any person in

connection with that settlement? A. No, sir.

Q. Did you ever authorize anybody to make any set-

tlement for the damages for the construction and main-

tenance of the ditch? A. No, sir.

Q. Was there ever any talk with officers or direc-

tors of the Miocene Ditch Company, in regard to that

matter? A. No, sir.

Q. Did you ever in any way give your assent or make

any arrangements or agreements with any person giv-

ing or granting to the Miocene Ditch Company, or any

one pretending to act for them, or in connection with

them the right to construct and maintain a ditch

through grounds in which you are interested?

A. No, sir.

Q. When did you first become acquainted with Mr.

Bliss, the vice-president of the Cbmpany?

A. Shortly before I left the workings up there.

Q. Well, what season was that—this season?

A. This season.

I
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Q. That was sometime in September of this year?

A. Yes, sir. Sometime about September, about the

10th, of this year.

Q. When did you first become acquainted with Mr.

Deleray?

A. Well, they told me that was Mr. Deleray who

came to see about our claim for washing out our works

and blocking our drains, sometime in July or Aug:iist.

Q. Is that the Deleray that we have been speaking

about who is the manager of the company?

A. Yes. '

Q. Was that the first time you met him?

A. Yes, sir, the first time.

Q. How extensive is the bed of gravel extending over

these claims in which you are interested in that vicin-

ity, situated between Divide and Dorothy creeks, gen-

erally speaking?

A. As far as we have prospected from four to forty-

five feet.
,

i

Q. That is in depth? Yes, sir.

Q. How far does it extend in different directions,

how about its width?

A. It runs up the hill towards the Divide and it

comes down below Dorothy creek, farther down.

Q. And reaches practically to Nome river, does it?

Mr. ORTON.—Objected to as leading.

Q. How far from Nome river up hill does it extend

to your knowledge?
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A. As far as I have been up the hill prospecting, as

far as we have prospected on the fourth tier of claims.

Q. Now, how close to Nome river does it extend on

the lower side, this gravel bed?

A. Well, it is a gravel bed right from Nome river,

right up.

Q. Now, from the prospecting, examination and in-

vestigation that you have made there on the various

claims in that vicinity, state whether or not there is

a bed of gravel, this bed of gravel which you have men-

tioned from Nome river on up the hill, carrying gold

and golddust?

A. Yes, sir.

Q. Is that generally a gravel formation?

A. Yes.

Q. Then from your judgment from your examination

and investigations, prospecting, etc., in this gravel bed,

can that property be profitably worked by what is

known as the hydraulic process and sluicing?

A. Yes, sir.

Q. Now, you stated that on the 11th of September,

the Miocene ditch was cut by the operation of the water

while you were mining. Were you actually mining at

that time?

A. Yes sir, I had to strip the ground.

Q. Do you deem it a convenient and profitable

method of working the gxound on the Ruby and the

other claims to strip the surface of the ground this fall?
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A. Yes, sir.

Q. State whether or not in your judgment the opera-

tions that you were engaged in at the time the Miocene

ditch was cut on the 11th of September, would be the

proper and convenient method of mining that claim?

A. Yes, sir.

Q. If you are not restrained, do you intend to con-

tinue to operate, work and mine those claims in which

you are interested in such a method as you deem con-

venient and proper? A. Yes, sir, I do.

Q. Whether it interferes with the Miocene ditch or

not? A. I do.*

Q. Can you explain why it would be advantageous to

strip of the surface, or a portion of the surface of the

ground this fall? A. I can.

Q. Explain it.

A. The ground will all be froze next year and 1 want

to strip it off so as to give it a chance to thaw out early

in the spring, while if we have to go there in the spring

and strip off the muck then we will have to wait and

give the ground a chance to thaw next spring.

Q. Can you in your judgment conveniently and in the

best manner operate and work these mining claims in

which you are interested without interfering with the

Miocene ditch? A. I don't think we can.

Q, Where would you put the waste dirt or the tail-

ings if you mined the claims in which you are interested

in the manner which you deem most convenient and

proper?
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A. Kun it down Nome river, if we can, if we can't

put it on the lower tier of claims.

Q. Would that necessitate sluicing through the

Miocene Ditch? A. Yes, sir.

Q. Eunning the water through it? A. Yes, sir.

Q. And in that manner you would interfere with the

flow of the water in the Miocene Ditch?

A. Yes, sir.

Q. What countr^^ are you a native of?

A. Germany.

Q. At the time that these various claims about

which you have testified that you located, you and your

associates, Mr. Jacobson located, w as there any Miocene

Ditch there at that time? A. No, sir.

Q. Was there any indications of any survey, any sur-

vey stakes crossing these claims at that time?

A. No, sir.

Q. Were your location notices recorded?

A. Yes, sir.

Q. Shortly after the location was made?

A. Yes, sir.

Q. In the recorder's office of the Cape Nome Eecord-

ing District? A. Yes, sir.

Q. Now, how did you stake these claims, when they

were staked generally without going into the details,

did you mark the boundaries?

A. Put up initial stake and four corners.

Q. Four corners on each claim?

A. Yes, sir.
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Q. Now, all the work that you have been doing this

summer, including that which you did this fall, is on

the Ruby Claim, is it not?

A. Yes, and we did a little up on No. 3 on Discovery

gulch.

Q. Now, can No. 3 Discovery gulch, in your judg-

ment, be worked in any other manner than in connec-

tion with the Euby and in the same manner in which

you were working the Ruby?

A. The same way that we would work the Ruby, the

same way.

Q. And the Mioc*ene ditch interferes with No. 3 on

Discovery in the same way as it interferes with the

Ruby claim, that is so far as mining operations are

concerned? A. Yes, sir.

Q. Who owns No. 4 Discovery gulch?

A. I do.

Q. Is that claim immediately above No. 3 Discovery

gulch? A. Yes, sir.

Q. Now, you are familiar with the situation, and lay

of the ground on No. 4 Discovery gulch?

A. Yes, sir.

Q. Can that be properly and conveniently worked

except an donnection with the Ruby claim and those

other claims right below?

A. No, sir; it has got to be done with the water the

same way.

Q. And that would interfere with the Miocene ditch?
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A. Yes, sir.

iQ. Now, do yoTi own the whole of that claim yourself?

A. No, sir.

Q. Who else owns it? A. Mr. Jacobson.

Q. What interest has he in it? A. One-half.

Mr. SULLIVAN.—That is all.

Q. (By Mr. FINK.) You and Jacobson have been

generally partners since 1902, have you not?

A. Yes, sir.

Q. You knew, of course, of this proposed sale by Ja-

cobson to the Miocene ditch for $7,500 for all of these

properties—you knew of that sale, or that proposition

of sale, by Jacobson to the Miocene ditch, and Till Price.

Mr. SIULLIVAN.—^Objected to on the ground that it

is irrelevant and immaterial, and on the further ground

that there is no testimony that Mr. Jacobson made any

offers of sale.

A. I left it to Mr. Jacobson.

Q. Did Mr. Jacobson tell you about having made

this offer?

A. He had not made any offer that I know of. I left

all of that to Mr. Jacobson,

Q. He was your partner? A. Yes, sir.

Q. And you told him that anything he would do in

this matter you would agxee to? A. Yes, sir.

Q. You authorized him to make what trade he

could? A. No, sir.
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Q. You told him to go ahead and see what he could

do and that you would leave it all to him?

A. No, sir, I left it to him, but he always told me

what he was going to do, you know, in making any

sales first, you know.

Subscribed and sworn to before me this 27th day of

September, 1905.

Notary Public, District of Alaska, at Nome.

At the time of the reading and correcting of the deposi-

tion by the witness M. Spullis, the following corrections

were made:

On page 21: "Was the Miocene building their ditch

there then (in September, 1903)?"

A. I didn't see them building their ditch; the water

was running through it A^ hen I came on the ground and

saw the ditch it was already built. It was completed

and the water was running through it then.

On page —<—, No. 1 of the redirect, witness made the

following correction

:

"You and Jacohsen have been general partners since

1902, have you not?"

A. That is what I want to correct, we have not been

partners except we have been traveling together, you

know, but in anything like making sales or anything of

that kind Mr. Jacohsen could not act for me.
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Defendants' Exhibit No. 1.

C. J. Nunne, Notary Public.

Nome, Alaska, August 31, 1904.

To the Miocene Ditch Company and J. M. Davidson,

President of said Company:

Gentlemen: You will please take notice that I intend

to mine by hydraulic and ground sluicing process, my

placer mining ground, upon which your ditch crosses

just above Discovery gulch, a tributary of Nome river.

It is my intention to cross cut our claims and benches on

and above said gulch, and you are hereby notified that

unless you pipe or flume your water across said ground

immediately, that we will not be responsible for any dam-

ages that may result to your ditch on any of our ground

where we hydraulic or ground sluice from the water above.

Yours respectfully,

[Endorsed] : Copy of Notice to Miocene Ditch Co. by

John M. May.
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Plaintiff's Exhibit "B."

MIOCENE DITCH CO.^

va I

JACOBSEN et al.

C. J. Nunne, Notary Public.

Nome, Alaska, Aug. 2, 1905.

Received from Miocene Ditch Co. Four Hundred and

six 00/100 Dollars being payment in full for all damage

and causes of action whatsoeyer to date.

1406.00/100.

JOHN JACOBSEN.

A. B. CHOGNON.
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vs. John Jacobsen et al. 2R1

United States of America,

District of Alaska,—ss.

I, C. J. Nunne, a notary public in and for the District

of Alaska, hereby certify that pursuant to the notice

hereto attached, personally appeared before me, at the

offices of Albert Fink, in Nome, Alaska, at the hour of

10 o'clock A. M., on Monday, the 25th day of September,

1905, in that certain action now pending in the District

Court of the United States for the District of Alaska,

Second Division, wherein the Miocene Ditch Company, a

corporation, is plaintiff, and John Jacobson and others

are defendants, witnesses «Tohn Jacobson, John M. May,

L. R. Kempter and M. Spullis, said witnesses being ex-

amined upon an adverse proceeding, and said witnesses

having been first by me duly sworn to testify to the truth,

the whole truth and nothing but the truth were then and

there examined by Mr. xilbert Fink, on the part of the

plaintiff and Mr. P. C. Sullivan, on behalf of the defend-

ants; that their testimony was by me taken down in

shorthand and thereafter extended into long hand upon

a typewriter; that thereafter said testimony was by me

carefully read over to the said witnesses, and in my

presence by said witnesses corrected and signed; that the

following transcription consisting of pages is a

true and correct transcript of their testimony, so taken

down, transcribed, corrected and signed.

That at the taking of said testimony plaintiff was

represented by counsel as follows: Albert Fink, Esq., Mr.

Ira D. Orton and Jos. K. Wood.
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That defendants were represented by counsel, Mr. P.

C. Sullivan and Mr. W. A. Gilmore.

That adjournments were regularly taken as herein set

forth.

That the exhibits marked Plaintiff's Exhibit "A" and

Plaintiff's Exhibit "B," and Defendants' Exhibit No. 1,

were by the respective parties offered in evidence, and

that said exhibits are hereto attached and made a part

hereof.

Witness my hand and seal this 27th day of September,

A. D. 1905.

Notary Public, District of Alaska.

And then the plaintiff rested.

And thereupon the defendants offered in evidence a

map for the purpose of illustration, together with an af-

fidavit as to the correctness of said map; which said map
and affidavit were in words and figures as follows, to wit

:

In the United States District Court for the District of

Alaska^ Second Division.

MIOCENE DITCH COMPANY (a Cor<

poration).

Plaintiff,!

vs. \ No. 1412.

JOHN JOCOBSON, et als.,

Defendants.;

Affidavit of E. Franklin Lewis.

United States of America,

District of Alaska,—ss.

E. Franklin Lewis, being first duly sworn, on his oath

deposes and says: That he is a deputy United States

i
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mineral surveyor and civil engineer by trade; that he is

engaged in the practice of his said profession in the Cape

Nome Recording District, District of Alaska, and vicin-

ity, and has been so engaged since the year 1900.

That affiant knoAvs the location of those certain placer

mining claims, owned by the defendants, known as the

"Ruby," "Omisk," "Rajah," "No. 3 Above Discovery," on

Discovery Gulch, No. 4 Above Discovery, on Discovery

gulch, and the other mineral claims surrounding Dis-

covery gulch, a tributary of Nome river, on the right

limit, between Divide and Dorothy creeks, in the Cape

Nome Recording District, District of Alaska.

That attached hereto and marked Exhibit "A" and

made a part of this affidavit is a sketch map of said claims,

made by affiant at the request of the defendants.

That affiant has been acquainted with most of said

placer mining claims since the year 1902, and is also well

acquainted Avith the defendant, John Jacobsen, and knows

that said Jacobsen, has been in the continued possession

of that certain placer mining claim known as the "Ruby,"

indicated on said map, and affiant knows that the said

Jacobsen has been engaged since the year 1902, at various

times, in mining and operating the same as a placer min-

ing claim.

That affiant has no interest in the result of this litiga-

tion. E. FRANKLIN LEWIS.

Subscribed and sworn to before me this 27th day of

September, 1905.

[Seal] WILLIAM A. GILMORE,

Notary Public in and for the District of Alaska.
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And thereupon the defendants read in evidence the affi-

davits of John Jacobson, John M. May, M. Spullis and

Walter Kassman, which said affidavits were in words and

figures, as follows, to wit:

In the United States District Court
^ for the District of

Alaska^ Second Division.

MIOCENE DITCH COMPANY (a Cor-

poration),

Plaintife,

vs.

No.
JOHN JACOBSON, M. SPULLIS'

(Sued as N. Spuller), JOHN MAY,

L. R. KEMPTER (Sued as L. P.

Kempter), A. B. CHAGNON, WAL-

TER RASSMAN, JOHN DOE, RICH

ARD ROE and PETER COE,

Defendants.

Affidavit of John Jacobson.

United States of America,

District of Alaska,—ss.

John Jacobson, being first duly sworn, upon his oath

deposes and says:

That he is one of the defendants in the above-entitled

action; that he is now, and ever since the year 1900, has

been, a resident of the District of Alaska, and a miner by

occupation.
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That affiant, with other defendants named in the above-

entitled action, is interested in the placer mining ground

on and around Discovery gulch, a tributary of Nome

river, lying between Divide creek and Dorothy creek,

on the right limit of said Nome river, and has been in-

terested in said placer mining ground as a locator and

purchaser of ground in that vicinity since July, 1900.

That on the 21st day of March, 1902, affiant located

that certain placer mining claim known as the ^'Ruby

Bench," containing twenty acres situate in the second

tier, right limit, of Nome river, in the Cape Nome Re-

cording District, District of Alaska, said claim lying

across said Discovery gulch above referred to; that ever

since said 21st day of March, 1902, affiant has been the

owner and in the possession of, and has been mining said

ground as a placer mining claim, taking therefrom large

quantities of gold and golddust.

That affiant is also the owner of an undivided portion

of that certain placer claim known as the "Omisk" claim

situate in the second tier, right limit, of Nome river,

adjacent to and adjoining the said Ruby claim above

described on the east; that affiant's co-owners in said

claim are the defendants, L. R. Kempter and John May,

the latter having located said claim on the 21st day of

March, 1902 ; that affiant and his co-owners are now, and

have been, ever since said 21st day of March, 1902, in the

exclusive, open notorious and peaceable possession of said

placer claim and working and mining the same as a placer

claim.
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That affiant is one of the owners of that certain placer

mining claim known as the "Rajah," situate in the second

tier, on the right limit of Nome river, adjacent to and ad-

joining the said Ruby claim on the west; that affiant's

co-owners in said claim are John May, and L. R. Kempter,

the latter having located said claim on the 21st day of

March, 1902; that affiant and his co-owners are now, and

ever since said 21st day of March, 1902, have been in the

opjcn, notorious, exclusive and peaceable possession o^f

said claim, and have been working and extracting gold

therefrom, and are now engaged in mining and operating

said claim as a placer* claim.

That affiant and the defendant, M. Spullis, are the

owners of an undivided interest in that certain placer

mining claim known as No. 4 Above the mouth of

Dorothy creek, said claim being in the first tier, on the

right limit, of Nome river ; that said claim was located on

the 1st day of January, 1902, by one, Joe Kidd, and has

been in the possession of affiant and M. Spullis and their

grantor, the said Joe Kidd, ever since the 1st day of Jan-

uary, 1902 ; and the affiant and the said codefendant have

been in the peaceable, open, notorious, and exclusive

possession of 'said ground, operating and mining the same

as a placer claim.

That the defendants, John May and L. R. Kempter, are

the co-owners of that certain placer mining claim known

as No. 3 on Discovery gulch, which said claim was located

by one, Fred Gadda, on the 21st day of March, 1902,

and contains twenty acres of placer mineral ground, be-
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ing adjacent to, and lying directly north of, said Ruby
claim, owned by affiant.

That the defendant, M. Spullis, is the owner of and in

the peaceable and exclusive possession of that certain

placer mining claim known as No. 4 on Discovery gulch,

which claim the said M. Spullis located on the 6th day of

September, 1902; that the said defendant, M. Spullis, has

been in the peaceable, open and exclusive possession of

the said claim ever since said date, and has been operat-

ing the same as a placer mining claim; that the said

placer claim No. 4 on Discovers^ gulch lies directly north

of and adjacent to said claim No. 3 on Discovery gulch

above described.

That the defendant, Walter Rassman, is the owner of

that certain placer mining claim known as the "Moon-

shine'' placer mining claim, which said claim lies ad-

jacent to and directly Avest of the said Rajah Claim above

described; that the said Rassman, is now, and has been

for a long time last past in the peaceable possession of

all of said claim.

That all of the said placer mining claims above men-

tioned are now, and have been, during all the times here-

in mentioned, valuable for the minerals and gold con-

tained therein; that all of said placer mining claims

were located as such under the laws of the United

States and were segregated from the public domain re-

spectively at the times above mentioned.

That during the year 1902, the said placer mining

claims above referred to were thoroughly prospected
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and found to contain large quantities of gold and gold-

dust, which justified the working of said claims, and

from the workings of which it was apparent that large

profits could be made in the operation thereof; that

quite a quantity of golddust was extracted from said

claims in the year 1902, by the process of rocking; that

during the fall and winter of 1903, and 1904, affiant and

others spent several months, from October, 1903, until

May 1904, continuously, in sinking holes to bedrock on

said claims, some of which holes were forty-three feet

in depth, to determine the value of the bodies of gravel

in said claims; that prior to said prospecting affiant and

the other defendants had made arrangements to re-

ceive water under pressure on said ground for the pur-

pose of hydraulicking and mining and operating the

same to extract golddust therefrom ; that the year 1904

affiant spent a large part of the summer, whenever suf-

ficient water could be obtained, in hydraulicking on

said placer claims, working the same systematically

with an open cut; that affiant and some of the other

defendants above named during the past summer of

1905, when they were able to obtain water, were en-

gaged in mining, sluicing, and hydraulicking said prop-

erties, continuing the work begun in 1904.

That during the time affiant and his codefendants

were engaged in said work last mentioned the water

employed in said work cut a portion of the ditch alleged

to be owned by the plaintiff; that it was absolutely nec-

essary for affiant and his co-owners and codefendants
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to make said cut in order to conveniently and economi-

cally work said ground; that all of the acts complained

of in plaintiff's complaint were done in the ordinary

course of mining on said ground on the part of said de-

fendants, and all the acts, which the plaintiff alleges

that the defendants threaten to do hereafter, are neces-

sary to the mining and operating of said properties in

an ordinary and convenient manner, and it is the in-

tention of said defendants to continue to operate and

mine the said mining properties, owned by them, in

the manner deemed most convenient and useful; that

it is impossible to mine the same in a convenient or

proper manner without in the course thereof interfer-

ing with the ditch alleged to be owmed by the plaintiff;

that affiant and his co-owners have been advised and

believe that they have the right to mine and operate

their own properties in such manner as is deemed most

convenient and proper to them.

That affiant has read the affidavit of J. T. Price, made

on behalf of the plaintiff herein, and he admits that he

did state, that it was the intention of affiant and the

other defendants herein to mine and operate the said

mining properties and that such mining and operations

would probably destroy the said ditch at the points

mentioned in said affidavit; but that affiant did not in-

tend to convey to the said Price the impression, and did

not so state, that he intended, or that any of his code-

fendants intended, to interfere maliciously with the

said ditch; that it is necessary for the convenient and

economical mining of said properties that a large por-
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tion of said claims be stripped of the surface ground,

so that at the beginning of the mining season of the

following year, the remaining ground can be readily

worked, and that necessarily the stripping of the said

placer mining ground will interfere with the ditch al-

leged to belong to plaintiff, and the waters contained

therein.

That affiant denies that the plaintiff had any ditch,

or ditch right, or right of way, or had constructed or

built any ditch across any of said placer ground prior to

the time that affiant and said other defendants made the

locations above referred to; and that said plaintiff con-

,structed said ditch without instituting any condemna-

tion proceedings whatever against the defendants, or

any of them, and without any agreement for a right of

way, and entered upon and crossed the said ground with-

out authority or right from affiant or any of said de-

fendants, and were, in the construction of said ditch,

mere trespassers upon the said premises.

Affiant denies that the said plaintiff's ditch, flume and

pipe-line is the only available one for conducting the

waters of Nome river; and also denies that said ditch

is the only one leading from said Nome river ; and special-

ly denies that the public generally are entirely dependent

upon said ditch for its source of water for mining pur-

poses, or that without the same the mining ground of the

public vfould become Avorthless and unprofitable.

Affiant denies that affiant ^^ith said defendants, or any

of them wrongfully or unla,wfully, or without right, broke

or washed out or destroyed plaintiff's said ditch, or
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any portion thereof, but affiant asserts the fact to be as

heretofore set forth, that the said ditch was broken and

washed out in the ordinary and usual course of mining" as

above stated.

Affiant denies that he, or his codefendants, their agents

or employees, have been, or are now, wrongfully, unlaw-

fully, or without right threatening to sluice, wash out or

destroy the plaintiff's said ditch at the place complained

of, or at any place, or at all ; but affiant asserts the face to

be, that affiant and his codefendants, who are co-owners

in said above-described placer mining ground, are mining

said ground, where the plaintiff's alleged ditch crosses,

in the usual, ordinar}^ and economical manner, and that

they intend to carry on said operations and to work said

ground with hydraulic water.

Affiant denies that the said plaintiff has no plain,

speedy or adequate remedy at law, or that the plaintiff is

remediless in the premises except by injunction. And

affiant denies that he and his codefendants are insolvent

or unable to respond in damages.

That all of the placer mining claims aforesaid, except

the said ^'Moonshine'' claim, by an arrangement between

the respective owners thereof, have been, and are to be

worked under an agreement and arrangement of said

owners in pursuance of a common plan of operation, and

the injuries caused by the said ditch extending through

four of said claims also affects each and all of said min-

ing claims to their detriment and injury, and to the det-

riment and injury of their owners.

JOHN JACOBSON.
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Subscribed and sworn to before me this 22d day of

September, 1905.

[Seal] WILLIAM A. GILMORE,

Notary Public in and for the District of Alaska.

Affidsvit of John M. May.

United States of America,

District of Alaska,—ss.

John M. May, being duly sworn, upon his oath, deposes

and says:

That he is one of the defendants in the above-entitled

action; that he is now and ever since 1899 has been a

resident of Nome, in the District of Alaska.

That affiant, with the other defendants in the above-

entitled action, is interested in placer mining ground

located on and surrounding Discovery gulch, a tributary

of Nome river, on the right limit, in Cape Nome Record-

ing District, District of Alaska; that affiant has been in-

terested in the said ground since the month of March,

1902.

That affiant is the locator of that certain placer mining

claim known as the ^^Omisk'' claim, situate in the second

tier, on the right limit of Nome river, adjoining the Ruby

claim on the east; that affiant and the defendants, John

Jacobson, and L. R. Kempter, now own the said Omisk

claim and have been the owners of and in possession of

and working said claim as a placer mineral claim since

the 21st day of March, 1902.
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That affiant, with said Kempter and Jacobson, are the

owners of the Rajah placer claim, situate on the west side

of said Ruby claim and have been the owners of and in the

possession of and mining said claim continuously since

the 21st day of March, 1902.

That affiant is one of the owners of that certain placer

mining claim known as No. 3 on Discovery gulch, which

said claim lies directly adjoining and north of said Ruby

claim.

That affiant and his co-owners have been mining and

operating all of said properties, together Avith some of the

properties of the other defendants, under a common sys-

tem or plan of operation by running an open cut; that

all of said ground has been thoroughly prospected, and

affiant knows that the same is valuable for the gold there-

in contained; that affiant and the other defendants have

made arangements for hydraulic water to be used on said

ground, and during the year 1904, and the past summer of

1905, when said hydraulic water could be obtained, they

were engaged in mining the placer ground above described

in a convenient and systematic manner; that during the

year of 1904 affiant and the other defendants hei*ein con-

tinued to mine and operate said ground under their com-

mon plan and system, and that during the past summer

the defendants have been mining and operating their said

ground under the same convenient plan and system; that

during the present month of Heptember, affiant and his co-

defendants were engaged in said mining work and the

water employed in said work cut a portion of the said
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ditch alleged to be owned by the plaintiff ; that it was ab-

solutely necessary for affiant and his co-owners and co-

defendants to make said cut in order to conveniently and

economically work said ground, and all of the acts com-

plained of in plaintiff's complaint were done in the

ordinary course of mining on said ground, owned by said

defendants, and all the acts, which the plaintiff alleges

that the defendants threaten to do hereafter, will be nec-

essary for the mining and operating of said properties in

an ordinary and convenient manner; and it is the inten-

tion of the defendants to continue to operate and mine the

said mining properties, owned by them, in the manner

deemed most convenient and useful; that it is impossible

to mine the same in a convenient or proper manner with-

out in the course thereof interfering with the ditch al-

leged to be owned by the plaintiff; that affiant and his co-

owners have been advised and believe that they have the

right to mine and operate their own properties in such

manner as is deemed most convenient and proper to them.

Affiant denies that the plaintiff had any ditch, or ditch

right, or right of way, or any kind whatsoever, or had

ever constructed or built any ditch across any of the

above-described placer ground prior to the time that the

affiant and said defendants made their locations above

referred to ; and affiant alleges that the said plaintiff con-

structed its said ditch across the ground of affiant and

the other defendants herein without any right, authority

or permission, and without instituting any condemnation

proceedings whatever against the defendants, or any of
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them, and without any agreement for a right of way, and

entered upon and crossed the said ground as a mere tres-

passer.

Affiant denies that he and his codefendants, or any of

them, wrongfully or unlawfully or without right, broke

or washed out, or destroyed plaintiff's said ditch, or any

portion thereof; but asserts the fact to be as heretofore

set forth.

Affiant denies that he and his codefendants have been

or now are, wrongfully or unlawfully, or without right

threatening to sluice or wash out or destroy the plain-

tiff's said ditch, at the place complained of, or at any

place, or at all.

Affiant denies that the plaintiff has no plain, speedy or

adequate remedy at law, or that the defendants are insol-

vent or unable to respond in damages.

JOHN M. MAY,

Subscribed and sworn to before me, this 22d day of

September, 1905.

[Seal] WILLIAM A. GILMORE,

Notarv Public in and for the District of Alaska.

Affid'ivit of M. Spullis.

United States of America,

District of Alaska,—ss.

M. Spullis, being first duly sworn, upon his oath de-

poses and says:

That he is one of the defendants in the above-entitled
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action; that he is now and ever since the year 1900 has

been, a resident of the District of Alaska, and is a miner

by occupation.

That affiant is the owner of that certain placer mining

claim known as No. 4 Discovery gulch, and has been the

locator, owner of, and in the exclusive possession of said

placer claim since the 21st day of March, 1902, and has

been mining the same for placer gold:

That the afl&ant and the defendant, John Jacobson, are

mining partners, equally interested in a number of placer

mining claims on and surrounding said Discovery gulcJi,

which is a tributary to Nome river, on the right limit

thereof, between Divide and Dorothy creeks.

That affiant has been on an(i around said Discovery

gulch working at placer mining since the spring of 1902,

and has thoroughly prospected a number of the claims in

which affiant is interested, and knows that the same con-

tain hirge bodies of pay gravel.

That affiant is acquainted with the placer claims owned

by the 'lefendants, L. R. Kempter, John M. May, A. B.

Chagnon, Walter Rassman, and others, and knows that

all of said ground contains gold in payiiig quantities suit-

able for hydraulic Avork.

That affiant knows that the said L. R. Kempter, John

M. May and John Jacobson, have been in the continued,

exclusive, and open possession of their said claims on Dis-

covery gulch since March, 1902, and have been mining

the same during the years 1904 and 1905, with hydraulic

water, whenever the same could be obtained.
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That aflfiant and the other defericlants are working their

claims on and around said Discovery o^lch under a com-

mon system and plan of operation by running an open cut

and hydraulicking and ground-sluicing the gTavel on said

claims with water, under pressure; that during the opera-

tion of said work during the past month water employed

in said work cut a portion of the ditch alleged to belong

to the plaintiff, and caused Avater therefrom to flow down

towards the Nome river; that it Avas absolutely necessary

for the defendants to make said cut in order to work their

said placer ground; that all of the acts complained of by

the plaintiff in its complaint Avere done by the defendants

in the ordinary course of their mining operations on said

ground, and not for the purpose of AvrongfuUy or malic-

iously cutting or destroying the alleged ditch ; that affiant

has never made any threats or threatened in any manner

to cut, Avash out, or destroy the plaintiff's alleged ditch;

but affiant knows that it Avill be impossible to work said

placer ground Avith hydraulic AA'ater in a proper manner

without Avashing out the said ditch on the ground of de-

fendant. That affiant has been advised and believes that

he has a right to mine and operate his OAvn property in

such a manner as he deems most convenient and proper.

Affiant denies that the plaintiff had any ditch, or

ditch right, or right of way, or had constructed or built

any ditch across any of the said placer ground on and

around said Discovery gulch above refen*ed to prior

to the time the same was located and appropriated by

the affiant and his codefendants; and affiant alleges

that the plaintiff constructed its alleged ditch without
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instituting any condemnation whatever against the de-

fendants, or any of them, and without any agreement

for a right of way, and entered upon and crossed the

said ground without any authority or right from affiant

or any of said defendants, and entered upon said

grounds as a trespasser.

Affiant denies that the plaintiff has no plain, speedy

or adequate remedy at law, and also denies that the

affiant and his codefendants are insolvent.

M. SPULLISi.

Subscribed and sworn to before me this 2d day of

September, 1905.

[Seal] WILLIAM A. GILMORE,

Notary Public in and for the District of Alaska.

[Endorsed] : No. 1412. In the United States District

Court, District of Alaska, Second Division, Miocene Ditch

Company, a Corporation, Plaintiff, vs. John Jacobson et

als.. Defendants. Affidavits. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division, at

Nome, Sep. 22, 1905. John H. Dunn, Clerk. By —
,

Deputy. William A. Gilmore, Attorney at Law, Nome,

Alaska, Attorney for Defendants.
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In the United States District Court for the District of

Alaska, Second Division,

MIOCENE DITCH COMPANY! (a Cor-

poration),

Plaintife,

vs.

JOHN JACOBSON et al.,

Defendants.

Affidavit of Writer Rassman.

United States of America,

District of Alaska,—ss.

Walter Rassman, being first duly sworn, on his oath

deposes and says: That he is the owner of that certain

placer mining claim, mentioned in the affidavit of John

Jacobsen filed herein, known as the ^'Moonshine'^

claim; that he is not in any way on said claim inter-

fering with the alleged ditch of the plaintiff, and that

he has not been engaged in operating said claim, and

is not now operating said claim; and that he has not

made any threats to interfere in any way with the al-

leged ditch of the plaintiff.

W. RASSMAN.

Subscribed and sworn to before me this 22d day of

September, 1905.

[Seal] G. B. BRUBAKER,

Notary Public in and for the District of Alaska.
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[Eindorsed] : No. 1412. In the United States District

Court, District of Alaska, Second Division. Miocene

Ditch Company, a Corporation, Plaintiff, vs. John Ja-

cobson et als., Defendants. Affidavit of Walter Eass-

man. Filed in the Office of the Clerk of the Dist. Court

of Alaska, Second Division, at Nome, Sep, 23, 1905.

John H. Dunn, Clerk. By —
, Deputy Clerk. P. C.

Sullivan, and William A. Gilmore, Attorney at Law,

Nome, Alaska, Attorneys for Defendants.

In the United States ^District Court for the District of

Alaska, Second Division.

MIOCENE DITCH COMPANY (a Cor-^

poration), ?

Plaintiff,

vs. \ No. 1412.

JOHN JACOBSEN et al..

Defendants.

Affidavit of John Jacobsen.

United States of America,

District of Alaska,—ss.

John Jacobsen, being first duly sworn, on his oath

deposes and says: That he is one of the defendants in

the above-entitled action and the same John Jacobsen,

who made and filed an affidavit heretofore in the above-

entitled action; that since filing said affidavit affiant

has heard read the affidavits of W. Sl Bliss and others
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filed on the part of the plaintiff in the above-entitled

action.

That answering said affidavits affiant denies that the

Miocene Ditch Company ever constructed, or attempted

to construct or make any appropriation, or attempted

to make any appropriation of the waters of Nome

river prior to the fall of the year 1902; and denies that

the said Miocene Ditch Company ever diverted any of

the waters of Nome river before late in the year 1903.

Affiant denies that the plaintiff corporation has been

engaged in selling water to the public generally at a

fixed price; but alleges the facts to be, that the plaintiff

corporation has been engaged in using water from its

alleged ditch on its own mining ground on Glacier

creek, and upon the Price claim, which it has been op-

erating under lease, and has been disposing of water to

the Pioneer Mining Company, a corporation, operat-

ing in the Cape Nome Mining District, w^hich corpora-

tion, affiant is informed and believes, owms one-third of

the stock of the plaintiff corporation; and affiant is fur-
^

ther informed and believes that the said plaintiff has

the placer ground of the Northern Mining and Trading

Company leased and is operating the same with its said

water; that affiant has made diligent inquiry and search

among the miners of Ghicier crwk. Anvil creek and

Dexter creek, and has been unable to find one single

individual miner, who is using the water of the plaintiff

corporation, otlier than those above stated; that affi-

ant knows of his own knowledge that many of the best

claims on Dexter creek have been lying idle, owing to



vs. John Jacohsen et al. 301

the policy of the plaintiff corporation in seeking to

charge excessive and exorbitant rates for the use of

its water; that on said Dexter creek the placer claim

mentioned in the affidavit of James O'Slillivan, filed in

the above-entitled action, was not worked during the

year 1904 with water from the plaintiff's alleged ditch

and was not operated during the year 1905 until the

same was sold to the plaintiff corporation; that the

placer claim known as the "Lowenherz' Claim," No. 9,

on Dexter creek, has not been operated for the past

two years, owing to the exorbitant rate attempted to

be charged by the plaintiff corporation for its water;

that the plaintiff corporation is now seeking to con-

demn a right of way across placer claim No. 6 on said

Dexter creek, because the owners of said claim refused

to pay the exorbitant rate charged by the plaintiff for

its water.

That affiant challenges the plaintiff corporation to

produce a list of the individual miners, who have pur-

cliased water from it during the season of 1905, aside

from the persons and interests above stated.

That affiant knows that the said Miocene Ditch Com-

pany does not furnish any water to the miners on Little

creek, Dry creek, or the old beach line extending from

Nome to Penny river, or numerous other rich creeks in

the Cape Nome Mining District.

That affiant knows of several miners in the Cape

Nome District, who have applied to the plaintiff cor-

poration for water, but have been refused any water
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for the reason that the plaintiff was using all of its

water on gi'ound in which it or its stockholders w^ere

interested.

Affiant denies that he, or any of his associates, ever

repeatedly offered their placer mining claims on Discov-

ery gulch to the plaintiff for the sum of seven thousand

^\e hundred dollars; but alleges the fact to be, that

affiant did tell the said Till Price in a private conver-

sation, that in order to adjust the matter and compro-

mise the same rather than have the matter taken into

court affiant would see the other owners and probably

would be able to settle the matter for seven thousand

five hundred dollars; that affiant only made said offer

to avoid litigation and trouble, well knowing the policy

of the plaintiff corporation to grab everything in sight

regardless of the rights of the individual miners of the

Cape Nome District.

That affiant has read the affidavits of T. F. Madden,

A. D. Jett and Fred Miller, and answering the same,

affiant states, that the reason that the defendants did

not have sluice boxes erected on said 11th day of Sep-

tember, 1905, was, as heretofore stated in the affidavits

of affiant, that the defendants were ground sluicing

the surface dirt from above the gravel before erecting

tlieir sluice-boxes, and the reason that affiant and the

other defendants herein did not continue to mine was

that the said Miocene Ditch Company turned the water

out of the Campion ditch, so that the defendants were

unable to obtain any water.

<
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Affiant states that he has heard read the affidavit

of B. Deleray; that affiant denies that the said Deleray

settled with affiant, or any of the other defendants, for

any damages or causes of action whatever growing out

of the construction and maintenance of the plaintiff's

alleged ditch across the placer mining claims of the

defendants, or that he ever settled any damages except

the damage done by the flooding of defendant's min-

ing operations on said Discovery gulch.

I

JOHN JACOBSEN.

Subscribed and sworn to before me this 27th day of

September, 1905.

[Seal] WILLIAM A. GILMOEE,

Notary Public in and for the District of Alaska.

Affidavit of M. Spullis.

United States of America,

District of Alaska,—ss.

M. Spullis, being first duly sworn, on oath deposes

and says: That he has heard read the affidavits of W.

S. Bliss and others filed in the above-entitled action

since the filing of affiant's own affidavit herein, and

answering said affidavit of W. S. Bliss, affiant denies

positively that he ever told the said Bliss that it would

be no use to pan the dirt on the said Kuby claim; but

affiant asserts the fact to be, that while affiant was

working on said claim during the latter part of the
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month of Atigust, 1905, the said Bliss came up to the

place where affiant was working and began talking with

Iiim about the value of the claim; that at that time affi-

ant was working in a cut on Discovery gulch, and when

said conversation with said Bliss took place, was no-

where near the seventeen-foot prospect hole mentioned

in the testimony of said Jacobsen; that affiant said to

the said Bliss at said time that he had sunk a hole

twent}^ feet deep up the gulch toward the Miocene

ditch, and that the gravel was good deal better there

and panned more gold than at the point where they

were then working in the cut; that while the said Bliss

was there lie panned two pans of dirt and got gold, and

stated to affiant and the said Jacobsen that the ground

panned good, and further stated to the said Jacobsen,

in affiant's presence, "I consider you have some very

good gi'ound here"; that the place on said Discovery

gulch, where said conversation took place, and where

the said Bliss did said panning was at a point about

four hundred feet below the point where the affiant

and the other defendants were working, on the night

of the 11th of September, 1905.,

That the reason that affiant and his associates were

working in the night-time was that the water was being

used in tlie daytime and the only time tliat the water

could be used by them was during the night-time, and

the reason that the defendants did not continue to

work on said claim was that the Miocene Ditch Com-
.

pany turned the water out of the Campion ditch and



vs. John Jacohsen et al. 305

kept the same turned off until the time the court set

aside the injunction in the Campion case.

M. SPULLIS.

Subscribed and sworn to before me this 2Tth day of

September, 1905.

[Seal] WILLIAM A. GILMORE,

Notary Public in and for the District of Alaska.

[Endorsed] : No. 1412. In the United States District

Court, District of Alaska, Second Division. Miocene

Ditch Company, a Corporation, Plaintiff, vs. John Ja-

cobson et al., Defendants. Affidavits of John Jacob-

sen and M. Spullis. Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

Sep. 27, 1905. John H. Dunn, Clerk. By— , Dep-

uty. P. C. Sullivan and W. A. Gilmore, Attorney at

Law, Nome, Alaska, Attorneys for Defendants.

And thereupon the defendants rested.

And then there being no reply affidavits upon the

part of the plaintiff, the case was argued to the Court

by Ira D. Orton, Esq., and Albert Fink, Esq., attorneys

for the plai'ntiff, and William A. Gilmore, Esq., and P.

C. Sullivan, Esq., attorneys for the defendants, and the

case was thereupon submitted to the Court for its de-

cision.

Thereafter, and on the 4th day of November, A. D.

1905, the Court handed down its decision in the above-

entitled cause, which said decision was in words and

figures as follows, to wit:
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In the United States District Court for the District of

Alaska, Second Division.

THE MIOCENE DITCH COMPANY (a

Corporation),

Plaintiff,

vs. \ No. 1412.

JOHN JACOBSON et al.,

Defendants.

Opinion.

ALBERT FINK and IRA D. ORTON, Attorneys for

Plaintiff.

WM. A. GILMORE and P. C. SULLIVAN, Attor-

neys for Defendants.

MOORE, Dist. Jud<^e.—Tlie plaintiff company is a

corporation organized under the laws of California, and

has qualified itself to do business in the District of

Alaska by complying with all the laws of the United

States relating to foreign corporations doing business

in the District of Alaska.

Its charter empowers it to own and operate mines and

mining claims within the District of Alaska, to own and

appropriate water and water rights for private and public

use, and to build canals, ditches, etc., and to lay pipes for

supplying water to its own mines, and for the general use

of the public in the District of Alaska, and ever since

the year 1903 when its ditch, piix* and flume were com-

pleted, it has been the owner in the possession of a ditch.
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flume and pipe-line extending from Nome river to Anvil

creek in the Cape Nome Mining Precinct, Alaska.

The construction of the line was begun in 1901 as al-

leged in the complaint, and was completed in 1903, and

the capacity of the ditch from Nome river to Hobson

creek is two thousand one hundred miner's inches of

water, and from Hobson creek to Anvil creek it has a

capacity of five thousand miner's inches of water.

Since the completion of said flume and pipe-line,

plaintiff has used its line for the purpose of working

placer mining clainjs owned and leased by it, and for the

purpose of farming out said waters for hire to be used

by other persons, corporations, and the public generally

for mining purposes.

The plaintiff alleges that since the completion of its

line in 1903, it has been carrying and conveying through

its line all the available waters of Nome river and its

tributaries to the full capacity of its ditch, a distance of

some thirty miles to Anvil, Glacier and Dexter creeks, for

its use and the use of the public generally.

The region through which its line is constructed is de-

voted exclusively to the mining industry, and many mines

in that locality are dependent upon said source of water

supply, and without the same they would become unprofit-

able as mining claims.

The complaint of plaintiff charges that on September

11, 1903, the defendants, their servants, agents, and em-

ployees wrongfully and unlawfully at a point between

Divide creek and Dorothy creek, by means of water under
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pressure above plaintiff's ditch, washed out, broke and

destroyed plaintiff's ditch, and that they have since threat-

ened to again sluice, wash out, and destroy the plaintiff's

ditch at different points between said Divide and Dorothy

creeks.

It further sets forth that the water flowing on Septem-

ber 18, 1905, where defendants were then threatening to

wash out said ditch is worth to the Ditch Company $5,000

per day, and if its line should be further interfered with

the plaintiff would be irreparably damaged in the sum of

$5,000 per day.

It contains the usual allegation that plaintiff has no

plain, speedy or adequate remedy at law for the threat-

ened trespass of defendants with the further allegation

that defendant is insolvent and unable to respond in

damages, and that the threatened damage would be a con-

tinuing one.

These are facts alleged in the complaint, and upon the

strength of them as supported by the affidavit of J. T.

Price to the effect that John Jacobson expressed in a

conversation held September 17, 1905, with affiant, an in-

tention to go out to a point on Nome river between Divide

creek and Dorothy creek, and there sluice, wash out, and

destroy the Miocene Company's Ditch, the plaintiff now

prays for relief by injunction pendente lite.

On the showing thus made b}^ the complaint and the

accompanying affidavit, an order to show cause was

granted by the Court, directing defendants to show cause

why an injunction pendente lite should not be granted
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against said defendants, returnable September 21, 1905,

and a restraining order was at the same time made re-

straining the defendants, their agents, servants, attorneys

and emplo3^ees, in the meantime, from interfering with or

trespassing upon plaintiff's ditch line until the hearing

and decision upon the order to show cause.

By the case so presented ex parte there was ample war-

rant for the granting of the temporary restraining order.

The ownership of the plaintiff in the ditch line with all

the rights annexed to the ownership was asserted, and it

was made to appear by the complaint that the defendants

were mere trespassers upon the ditch line.

Upon the facts disclosed at the hearing a case with

some different phases and several new ones were dis-

closed. Among the objections filed to the granting of the

injunction pendente lite was this;

That the plaintiff constructed its ditch over the min-

ing claims of the objecting defendants, while the same

were the property of the defendants without proceedings

had to condemn the right of w^ay for the ditch over the

claims, and without agreement, license, or other legal

right, and. the company's entry upon and use of the de-

fendant's land being wrongful and contrary to law, it

w^as a trespasser upon the defendants' domains.

This objection is supported as to its included statement

of facts by the evidence, and the conclusion of law, that

the company was the real trespasser in the case, it is

obvious, must follov^ the facts.
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There was much testimony in affidavit form presented

to the Court at the hearing by the plaintiff, and less by

the defendant.

The affidavits of the defendants though of smaller

volume than that of the plaintiff company, bears more

closely upon the real issues involved in the controversy.

The witness on both sides all stand before the Court with

equal claim upon the Court for credence. The testimony

of the defendants' witnesses report facts within their ob-

servation, experience and knowledge ; whereas much of the

evidence of the plaintiff partakes more of the opinions of

the witnesses.

From all the testimony are gleamed the facts that the

defendants all acquired title to the mining claims on or

about Discovery gulch on the line of the plaintiff's ditch

and were the owners of the same early in the year 1902

and have been mining on much of said ground since March

21, 1902, at different times and for varying periods ; that

these claims are the "Ruby Bench," "Omisk," "Rajah,"

"No. 4; Above the mouth of Dorothy creek," "No. 3 on

Discovery gulch," "No. 4 on Discovery gulch," and "Moon-

shine"; that the plaintiff's ditch was not constructed

through said claims until 1903; that these several claims

have all been prospected and developed by their ownere

on a common plan or system; that their mining opera-

tions conducted in the years, 1902, 1903, 1904 and 1905,

have revealed their ground to be valuable mining ground

and that it can be operated under In draulic pressure with

profit to the owners; that there are large bodies of such
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gold-bearing gravel in said claims ; that they operated said

claims by the use of water under high pressure in the

years 1904 and continued to so operate under their com-

mon plan and system in 1905 when water was obtainable

from the hillside above their claims; that the plaintiff's

ditch was constructed through their lands and at a point

of the breach of the ditch without authority or permission

from the defendant owners of said lands and Avithout pro-

ceedings being begun to condemn the same according to

law; and that the defendants washed away part of plain-

tiff's ditch on ground so operated by them according to a

common system and*in the usual and ordinary course of

their mining operations and upon lands OAvned by some of

them.

These are facts not overthrown by the evidence for the

plaintiff; some of them are by implication admitted.

Upon these facts turn the decision of the controversy now

for consideration.

The question presented to us is, If the plaintiff entitled

to an injunction which Avill interfere with the reasonable

and convenient working of a placer mining claim legally

in the possession of its owner which has been legally seg-

regated from the public domain prior to an attempt by

the plaintiff, to appropriate a right of way across the

claim?

It is a settled fact now that the defendants' right to

the enjoyment of the ground included in the claim were

initiated early in the year 1902, while the plaintiff's rights

to the enjoyment of such land, or any part thereof, if any

it have, were instituted in 1903.
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The rule, "First in time, first in riti^ht," clearly applies

to the above stated condition of facts.

In Jennison vs. Kirk, 98 U. S. 455, the highest court

in the land declared (against the contention of a ditch

owner) that the acquisition of a prior water right, that is,

a right to appropriate and divert the waters of a stream

and carry them over the public land did not confer the

right of way absolutely over the public lands. On the

contrary, it was held that such water rights being ac-

quired by priority of appropriation must yield to the

rights of others in the public lands acquired in like man-

ner by acts of appropriation prior to the inception of the

water right. Justice Fields announced the opinion of the

Supreme Court in Jennison vs. Kirk, and reviews and

construes the Act of Congress of July 26, 1886, as it was

originally adopted and declares that the re-enactment of

said Act in section 2339 of the Revised Statutes contains

no changes or the original act "affecting its substance and

meaning." The views of the Court thus expressed he

adds, are in harmony with the construction of the same

section by the Land Department, and accords Avith the

Acts of Congress of July 9, 1870, and May 10, 1872, amen-

datory of the Act of 1866, section 9.

So, also, in the case of Titcoinb vs. Kirk, 51 Cal. 288,

5 Morr. Min. Kep. 288, the Supreme Court of California,

announces its conclusion that, "There is nothing in the

ninth section of the Act of 1866 aforesaid which requires

us to hold that the defendants' right to possess and en-

joy his mining claim must be subordinated to the right of

plaintiff to construct his ditch." The facts of that case
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to which the doctrine here annonnced was applied dis-

closes a conflict between a ditch owner and a mining claim

owner who washed away the ditch of a subsequent appro-

priator of a ditch water right.

The Supreme Court of Montana in Noteweare vs. Stearn,

4 Mont. 650, decided that the Congress in enacting section

9 of the Act of Congress of July 26, 1866, did not enact

that one person may go at his pleasure on the mining

ground of another without the latter's consent and con-

struct through or over the same, a ditch or canal which

shall greatly damage or almost destroy the vested rights

of the owner, without showing a necessity therefor, and

paying or securing the damages to result tlierefrom.

The facts in that case were that ditch owners brought

an action against the proprietor of mining land for dam-

ages to them resulting from the act of the defendant in

filling up a ditch constructed over his, the mining owner's

land. The damages were denied to the plaintiff by the

lower court, and so was the injunction to restrain the de-

fendant from interfering with plaintiffs constructing

their ditch through or over the defendant's mining ground.

The Supreme Court affirmed the lower court's decision.

The import of this decision is that the ditch owners

were trespassers in going upon the mining land of the de-

fendant without the defendant's consent.

These decisions are authoritative declarations of the

mining law of the United States as well for the District

of Alaska, as for the States of California and Montana, in

respect to the relative rights of ditch owners and mining

claim owners upon the public domain.
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The rights of ditch owners throughout all the mineral

bearing territory of the United States have been declared

by Congress to rest on the local laws and customs of

miners and judicial decisions.

By the universal law of the Pacific Coast States and

Territories as declared by their Courts, the right to use

the Avaters flowing over the public lands of the United

States and to transport them across the public domain to

other parts of the public domain in preference to a like

right on others depends upon priority of appropriation.

Priority of appropriation gives priority of right in such

cases. The origin of all rights possible to be acquired in

the waters must be traced to the first act of appropriation

by the water claimant. If these rights spring into exist-

ence after rights have become vested in others, the water

rights are subordinate to the rights of the others already

vested. Such must be the law of Alaska if the resources

of the country are to be developed and the country ad-

vanced in prosperity.

In the case under consideration I am of the opinion that

in accordance with the laws of Congress and the judicial

expositions of the same and in accordance Avith the cus-

toms of the mining community now extended to include

Alaska, the defendants were within their rights in wash-

ing away the plaintiff's ditch in the usual, ordinary, and

proper course of their mining operations, and the injunc-

tion pendente lite to restrain the defendants from inter-

fering with its ditch must be denied.

Injunction refused.

Nome, Alaska, November 4, 1905.
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[Endorsed] : No. 1412. In the United States District

Court, District of Alaska, Second Division. Miocene

Ditch Company, a Corporation, Plaintiff, vs. John Jacob-

son et al. Defendants. Opinion. Filed in the Office of

the Clerk of the District Court, Alaska, Second Division,

at Nome, Alaska. Nov. 4, 1905. John H. Dunn, Clerk.

By —, Deputy.

And thereafter, and on the 4th day of November, A. D.

1905, the Court signed, made and entered a written order

in the above-entitled cause, which said order was in words

and figures as follows, to wit:

In the United States District Court District of Alaska^

Second Division.

MIOCENE DITCH COMPANY (a Cor

poration
)

,

Plaintiff,

vs. ) No.

JOHN JACOBSEN et al.,

Defendants./

Order Refusing and Denying Injunction Pendente Lite.

This matter having heretofore been regularly heard by

the Court upon the application of the plaintiff for injunc-

tion pendente lite and the Court having heard and con-

sidered all the evidence submitted by the plaintiff and de-

fendants, and the argument of counsel for plaintiff and de-

fendants and the Court having heretofore on this 4th day

of November, 1905, rendered and filed its decision in writ-

ing herein and being otherwise fully advised in the prem-

ises,
i
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Now, orders, adjudges and directs that the said applica-

tion for an injunction pendente lite be and the same is

hereby refused and denied, and it is further ordered and

adjudged that the meantime, temporary or preliminary re-

straining order heretofore issued be and the same is hereby

dissolved and set aside.

Done in open court this 4th day of November, 1905. M

ALFKED S. MOORE,

District Judge.

—to which ruling of the Court the plaintiff, by its at-

torneys, then and there excepted, which exception was

duly allowed by the Court.

The foregoing is a full, true and correct copy of all

the papers filed in the above-entitled cause and of all

the proceedings had therein, and of all the testimony

introduced by the parties to the above-entitled cause,

too-ether with all the exhibits introduced in said cause

by the parties thereto.

And now in furtherance of justice and that right may

be done in the premises, the plaintiff tenders and pre-

sents, within the time allowed by law, the foregoing as

its bill of exceptions in this cause to the action of the

Court, and prays that the same may be settled and al-

lowed and signed and sealed by the Court and made

a part of the record, and the same is accordingly done

this 11th day of November, A. D. 1905.

ALFRED B. MOORE,

U. S. District Judge of the District Court of the District

of Ala^ska, Second Division.
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Received copy of foregoing bill of exceptions this 8th

day of November, 1905.

WILLIAM A. GILMORE,

Of Attorney for Defendants.

[Endorsed] : No. 1412. In the United States District

Court for the District of Alaska, Second Division.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Nov. 11, 1905. Jno.

H. Dunn, Clerk. By McB.

In the United States District Court, in and for the District

of Alasla^ Second Division.

MIOCENE DITCH COMPANY (a Cor-

poration),

Plaintiff,

vs.

JOHN JACOBSEN et al.,

Defendants. /

Assignment of Errors.

Comes now the plaintiif in the above-entitled suit

and assigns the following errors as having been com-

mitted by the above-entitled Court in making and enter-

ing the interlocutory order overruling and denying

plaintiff's application for an injunction pendente lite,

and vacating and dissolving the temporary restraining

order heretofore granted, which said interlocutory or-

der was made, granted, filed and signed on the 4th day

of November, A. D. 1905, upon which said errors the
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plaintiff intends to and does rely upon its appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit:

1.

The Court erred in making, granting, filing and sign-

ing the interlocutory order made, filed, signed and en-

tered on the 4th day of November, 1905.

2.

The Court erred in overruling and denying plaintiff's

application for an injunction pendente lite.

3.

The Court erred in vacating and dismissing the tem-

porary restraining order granted in the above-entitled

suit.

4.

Error of the Court in overruling and denying plain-

tiff's application for an injunction pendente lite and in

dissolving and vacating the temporary restraining or-

der granted in the cause, when it appeared from the

record that plaintiff's ditch was a public utility and

had existed across and upon the alleged placer loca-

tions claimed by defendants since the summer of 1903,

and that the defendants intended to cut, sluice, and

wash away said ditch so as to destroy the same, there-

by preventing plaintiff and the public from the use of

the waters therein flowing.

•5.

Error of the Court in overruling and denying plain-

tiff's application for an injunction pendente lite and in
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dismissing and vacating the temporary restraining or-

der granted in the cause, when it appeared from the

record that the defendants intended to cut, sluice and

wash away plaintiff's ditch during its entire course

through their alleged placer locations; and when it

further appeared that no discovery of gold in paying

quantities had ever been made upon those alleged

placer locations by defendants, or any person or per-

sons in privy with them.

6.

Error of the Court in overruling and denying plain-

tiff's application for- an injunction pendente lite and in

dissolving and vacating the temporary restraining or-

der granted in the cause, when it appeared from the

record that the defendants were threatening to cut,

sluice and wash out plaintiff's ditch during its entire

length across their alleged placer locations, and when

it further appeared from the record that no gold in pay-

ing quantities had ever been discovered by defendants,

or their privies, in paying quantities above or under

plaintiff's ditch; and when it further appeared from

the record that defendants alleged placer mining op-

erations w^re a mere pretense, and done for the pur-

pose of forcing plaintiff to purchase their alleged placer

locations.

7.

Error of the Court in overruling and denying plain-

tiff's application for an injunction pendente lite and in

dismissing and vacating the temporary restraining or-

der granted in the cause, when it appeared from the
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record that the defendants were about to sluice, wash

out, cut and wash away plaintiff's ditch during its

entire length across their alleged placer locations in

certain pretended mining operations on the part of

the defendants, and when it further appeared from the

record that it was not in any way necessary to destroy

plaintiff's ditch in said mining operations but that said

operations could be conducted without in anywise in-

terfering with plaintiff's ditch.

8.

Error of the Court in overruling and denying plain-

tiff's application for an injunction pendente lite and

in dismissing and vacating the temporary restraining

order granted in the cause, and in holding that the al-

leged placer claims of the defendants had all been pros-

pected and developed by the owners on a common plan

and system, and that the mining operations conducted

thereon have revealed said claims to be valuable min-

ing ground, and that they contain large bodies of gold-

bearing gravel, when it appears from the record that

said claims do not contain valuable deposits of gold-

bearing gravel, have not been mined on a common plan,

or at all, and that the only mining that has been done

on said claims has been a mere pretense and make-

shift conducted for the purpose of forcing the plain-

tiff corporation to purchase the said alleged placer

locations.

9.

Error of the Court in overruling and denying plain-

tiff's application for an injunction pendente lite, and in
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vacating and dismissing the temporary restraining or-

der granted in said cause, and in holding that the de-

fendants washed out plaintiff's ditch on their alleged

placer locations in the usual and ordinary course of

mining operations, when it appears from the record

that the defendants did not wash away said ditch in

the usual and ordinary course of mining but did so sur-

reptitiously, and without benefit to themselves, and for

the sole purpose of destroying said ditch.

Wherefore, plaintiff prays that said order be reversed

and that it be restored to all things which it has lost

thereby.

ALBERT PINK,

IRA D. ORTON,

R. G. HUDSON,

J. K. WOOD,

Attorneys for Plaintiff.

[Endorsed] : In the United States District Court for

the District of Alaska, Second Division. Miocene Ditch

Co., Plaintiff, vs. John Jacobson et al., Defendants. As-

signment of Errors. Filed in the Office of the Clerk of

the District Court of Alaska, Second Division, at Nome.

Nov. 11, 1905. Jno. H. Dunn, Clerk. By
,

Deputy. Albert Fink, J. K. Wood, Ira D. Orton, W. H.

MIetson and R. G. Hudson, Attorneys for Pltffs.
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In the United States District Court, in and for the District,

of Alaska, Second Division.

MIOCENE DITCH COMPANY (a Cor-

poration),

Plaintiff,

vs.

JOHN JACOBSEN, M. SPULLIS, L. R.

KEMPTER, JOHN M. MAY, A. B.

CHAGNON, WALTER RASSMAN,
JOHN DOE, RICHARD ROE and

PETER COE,

Defendants.,

B6*nd on Appeal.

Know all men by these presents, that we, the Miocene

Ditch Company, a corporation, principal, and Eugene

Chilberg, and C. G. Cowden, as sureties, are held and

firmly bound unto John Jacobsen, M. Spullis, L. R.

Kempter, John M. May, A. B. Chagnon, Walter Rass-

man, John Doe, Richard Roe and Peter Coe, the defend-

ants above named, in the sum of five hundred dollars,

to be paid to the said John Jacobsen, M. Spullis, L. R.

Kempter, John M. May, A. B. Chagnon, Walter Rass-

man, John Doe, Richard Roe and Peter Coe, their execu-

tors or administrators, to which payment well and

truly to be made, we bind ourselves, and each of us,

jointly and severally, and our and each of our executors,

administrators and assigns, firmly by these presents.
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Sealed with our seals and dated this 10th day of No-

vember, A. J), 1905.

Whereas, the above-named plaintiff has taken an ap-

peal to the United States Circuit Court of Appeals for

the Ninth Circuit, to reverse an interlocutory order over-

ruling and denying an application for an injunction

pendente lite in the above-entitled suit, and dismissing

and vacating a temporary restraining order hereinbe-

fore granted in the above-entitled suit, which said order

appealed from as aforesaid, was made, filed and granted

by the Judge of the United States District Court for

the District of Alaska, Second Division, and entered on

the 4th day of November, A. D. 1905.

Now, therefore, the condition of this obligation is

such that if the above-named plaintiff shall prosecute

its said appeal to effect and answer all costs and dam-

ages, if it fails to make good its plea, then this obliga-

tion shall be void; otherwise to remain in full force and

virtue.

MIOCENE DITCH COMPANY. [Seal]

By E. G. HUDSON,

Agent and Attorney.

EUGENE CHILBERG. [Seal]

C. G. COWDEN. [Seal]

United States of America,

District of Alaska,—ss.

Eugene Chilberg and O. G. Cowden, being each first

duly sworn, each for himself deposes and says that he
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is one of the sureties who signed the foregoing bond on

appeal; that he is worth double the amount named in

said bond as the penalty thereof, over and above all

liabilities and exclusive of property exempt from exe-

cution.

That he is not a counselor or attorney at law, mar-

shal, deputy marshal, commissioner, clerk of any court,

or other officer of any court, and that he is a resident

within the District of Alaska, Second Division.

EUGENE CHILBERG.

C. G. COWDEN.

Subscribed and sworn to before me this 10th day of

November, A. D. 1905.

[Seal] ROY G. HUDSON,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

The within bond is hereby approved as to form and

sufficiency this 11th day of November, A. D. 1905.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed] : No. 1412. In the United States District

Court for the District of Alaska, Second Division. Mio-

cene Ditch Co., Plaintiff, vs. John Jacobsou et al., De-

fendant. Bond on Appeal. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division, at

Nome. Nov. 11, 1905. Jno. H. Dunn, Clerk. By
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-, Deputy Clerk. Albert Fink, J. K.

Wood, Ira D. Orton, W. H. Metson and R. G. Hudson,

Attorneys for Pltffs.

In the United States District Court^ in and for the District

of Alaska y Second Division.

MIOCENE DITCH COMPANY (a Cor-

poration),

Plaintiff,

vs.

JOHN JACOBSEN et al.,

Defendants.

Petition for Appeal and Order Fixing Bond.

Comes now, the plaintiff in the above-entitled suit,

and feeling itself aggrieved by that certain interlocu-

tory order overruling and denying plaintiff's applica-

tion for an injunction pendente lite, and dissolving and

setting aside the temporary restraining order thereto-

fore granted, made herein and signed, filed and entered

on the 4th day of November, A. D. 1905, hereby ap-

peals from the said order to the United States Circuit

Court of Appeals for the Ninth Circuit, and prays that

said appeal be allowed, and that an order be made here-

in fixing the amount of security to be given by the ap-

pellant on said appeal.



326 Miocene Ditch Company

Dated at Nome, Alaska, this 11th day of November,

1905.

ALBERT PINK,

IRA D. ORTON,

R. G. HUDSON,

J. H. WOOD,
Attorneys for Plaintiff.

Order.

The appeal prayed for in the foregoing petition is

hereby allowed, the appellant to give bond for costs in

the sum of five hundred dollars, to be approved by the

undersigned Judge of the above-entitled court.

Done at Nome, Alaska, November, 11, 1905.

ALFRED S. MOORE,

Judge of the United States District Cburt, District of

Alaska, Second Division.

[Endorsed] : No. 1412. In the United States District

Court for the District of Alaska, Second Division. Mio-

cene Ditch Co., Plaintiff, vs. John Jacobson, et al., De-

fendant. Petition for Appeal and Order Fixing Bond.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome, Nov. 11, 1905. Jno.

H. Dunn, Clerk. By Deputy. Albert Fink, J.

K. Wood, Ira D. Orton, W. H. Metson, R. G. Hudson,

Attorneys for Pltff.
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In the District Court, in and for the District of\ Alaska, Sec-

ond Division.

Term Minutes, Special September, 1905, Term, begun

and Held at the Town of Nome, in said District and

Division, Sept. 25, 1905.

Monday, November 13, 1905, at 10 A. M.

Court convened i^ursuant to adjournment.

Present: Hon. ALFRED S. MIOORE, Judge.

JOHN H. DUNN, Clerk.

ANGUS McBRIDE, Deputy Clerk.

H. M. HOYT, U. S. Attoriiey.

THOS. C. POWELL, U. S. Marshal.

Now, upon the convening of Court the following pro-

ceedings were had:

MIOCENE DITCH CO.

vs.

JACOBSON et al.

I No. 1412.

Order Extending Time to File Transcript.

Upon motioh of Albert Fink, Esq., plaintiff was

granted until March 1, 1906, with which to file tran-

script on appeal in the United States Circuit of Appeals

in San Francisco.
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In the District Court, in and for the District of Alaska, Sec-

ond Division.

MIOCENE DITOH COMPANY (a Cor-

poration),

Plaintiff,

vs.

\

JOHN JACOBSON, N. SPULLER, ) No. 1412.

JOHN MAY, L. R. KEMPTER, A.

B. OHAGNON, WALTER RASS^

MAN, JOHN DOE, RICHARD
ROE and PETER ROE,

DefendantScJ
Clerk's Certificate to Transcript.

I, John H. Dunn, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing t^^pewritten pages from 1 to 317, both inclu-

sive, is a true and exact transcript of the bill of excep-

tions, assignment of errors, bond on appeal, petition

and order allowing appeal, minute order enlarging time

to file transcript in United States Circuit Court of Ap-

peals, in the case of the Miocene Ditch Company, a cor-

poration, vs. John Jacobson, N. Spuller, John May, L.

R. Kempter, A. B. Chagnon, Walter Rassman, John

Doe, Richard Roe and Peter Cbe, No. 1412 this court,

and of the w^hole thereof as appears from the records

and files in my office at Nome, Alaska; and I further

certify that the original citation in the above-entitled

cause is attached to this transcript.

Cost of transcript |96.S0 paid by Albert Fink, attor-

ney for plaintiff.
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In witness whereof, I have hereunto set my hand and

affixed the seal of said Court this 13th day of November,

A. D. 1905, at Nome, Alaska.

[Seal] JNO. H. DUNN,

Clerk U. S. District Court, Alaska, Second Division.

By Angus McBride,

Deputy Clerk.

In the United States District Court, in and for the District

of Alaska, Second Division.

MIOCENE DITCH COMPANY (a Cor

poration).

Plaintiff,

vs.

JOHN JACOBSEN, M. SPULLIS, L.

R. KEMPTER^ JOHN M. MAY, A.

B. CHAGNON, WALTER RASS-

MAN, JOHN DOEi, RICHARD ROE I

and PETER COE,

Defendants1
Citation.

The President of the United States, to John Jacobsen,

M. Spullis, L. R. Kempter, John M. May, A. B.

Chagnon, Walter Rassman, John Doe, Richard Roe

and Peter Coe, Defendants Above Named, and to

P. C. Sullivan and William A. Gilmore, Their At-

torneys, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for
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the Ninth Circuit, to be holden in the city of San Fran-

cisco, State of California, on the 11th day of December

next, pursuant to an order allowing an appeal entered

in the clerk's office of the United States District Q)urt

in and for the District of Alaska, Second Division, in

that certain action in which the Miocene Ditch Com-

pany, a corporation, is plaintiff, and appellant, and you

the said John Jacobsen, M. SpuUis, L. K. Kempter,

John M. May, A. B. Chagnon, Walter Rassman, John

Doe, Eichard Roe and Peter Coe are defendants and

appellees, to show cause, if any there be, why the inter-

locutory order made, granted and entered on the 4th

day of November, A. D. 1905, overruling and denying

plaintiff's application for an injunction pendente lite,

and dismissing and vacating a temporary restraining

order theretofore granted in the above-entitled action

should not be granted, and why speedy justice should

not be done to the parties in that behalf.

Witness, the Honorable ALFRED S. MOORE, Judge

of the United States District Court in and for the Dis-

trict of Alaska, Second Division, this 11th day of No-

vember, A. D. 1905.

ALFRED S. MOORE, '""

Judge of the United States District Court, in and for

the District of Alaska, Second Division.

[Seal] Attest: JOHN H. DUNN,

Clerk of the United States District Court, in and for

the District of Alaska, Second Division.

By Angns McBride,

Deputy Clerk.
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Due service of the foregoing' citation is hereby ad-

mitted this 11th day of November, A. D. 1905.

WILLIAM A. GILMORE,

Attorney for Defendants.

[Endorsed] : 1412. In the United States District

Court, for the District of Alaska, Second Division. Mio-

cene Ditch Cb., Plaintiff, vs. John Jacobsen et al.. De-

fendants. Citation. Albert Fink, J. K. Wood, Ira D.

Orton, W. H. Metson, R. G. Hudson, Attorneys for Pltff.

[Endorsed] : No. 1304. United States Circuit Court

of Appeals for the Ninth Circuit. Miocene Ditch Com-

pany, a Corporation, Appellant, vs. John Jacobsen, M.

Spullis, L. R. Kempter, John M. May, A. B. Ohagnon,

Walter Rassman, John Doe, Richard Roe and Peter

Coe, Appellees. Transcript of Record. Upon Appeal

from the United States District Court for the District

of Alaska, Second Division.

Filed February 1, 1906-

F. D. MONCKTON,

Clerk.
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STATEMENT OF THE CASE.

This is an appeal from an order dissolving a temporary

restraining order and refusing to grant an injunction

pendente lite. The suit was commenced by the appellant

in the District Court of Alaska, Second Division, to en-

join defendants from washing out and destroying a cer-



tain ditch called the Miocene Co.'s Nome Eiver Ditch,

used for carrying water from near the head of Nome
Eiver to Anvil, Dexter and otlier creeks, to be there used

for mining purposes.

The complaint, which was filed September 18th, 1905,

alleged in substance as follows

:

That plaintiff was and had been since February 27th,

1902, a California corporation doing business in Alaska,

and that said plaintiff had complied with all the laws of

the United States relating to foreign corporations doing

business in Alaska; that by its charter ^* plaintiff was and

*4s authorized and empowered among other things to own

^^and operate mines and mining claims within the Dis-

'^trict of Alaska, to own and appropriate water and

^' water rights for private and public use and to build

^* canals, ditches, flumes, and aqueducts, and to lay pipes

**for supplying its mines with water and for the general

**use of the public in the District of Alaska, '^ and that

since June, 1902, plaintiff had been continuously engaged

in said business (Tr., p. 2). That plaintiff is and was at

the times mentioned in the complaint *Hhe owner of, in

^Hhe possession of, and entitled to the possession of a

^* ditch flume and pipe line extending from Nome River

'*to Anvil Creek in the Cape Nome Precinct, District of

** Alaska. That the construction of said ditch, flume and

^^pipe line was commenced in the year 1901 by plaintiff's

*^ grantors and completed by plaintiff in the year 1903."

That the capacity of said ditch from Nome River to Hob-



son Creek was 2100 miners' inches of water and from

Hobson Creek to Anvil Creek 5000 miners' inches, and

the consti-uction cost, including laterals and pipe, ex-

ceeded $350,000 (Tr., pp. 2-3). That since said ditch,

flume and pipe line was completed in 1903 plaintiff had

continuously used and then was using the same convey-

ing all the available waters of Nome Eiver to the full

capacity of said flume and pipe line, from the intake on

Nome Eiver some thirty miles to Anvil, Glacier, and

Dexter Creeks and vicinity, where the water was used

partly in working placer mining claims owned and leased

by plaintiff and partly farmed out for hire to be used by

other persons, corporations and the public generally for

mining purposes (Tr., p. 3). That on September 11th,

1905, *Hhe defendants, their servants, agents and em-

**ployees wrongfully and unlawfully, at a point on plain-

** tiff's ditch between Divide Creek and Dorothy Creek,

'^both tributary to Nome River, by means of water under

*^ pressure above plaintiff's ditch, washed out, broke and

*' destroyed plaintiff's said ditch, without any righ^ what-

*'ever upon the part of defendant so to do." That

plaintiff repaired its said ditch, commenced again to use

the same, and that defendants threatened to again de-

stroy it at the same and other points. That the use of

the water on said ditch at the points where the same was

destroyed was $5000 per day, and if interfered with

plaintiff will be damaged $5000 per day. That said dam-

age was irreparable and a continuing one, and the de-

fendants insolvent. That plaintiff had no plain, speedy,



or adequate remedy except by injunction enjoining the al-

leged wrongful acts of defendants (Tr., pp. 4-6).

The following additional allegations are also made in

the complaint

:

* ^ That the climatic and other conditions, in and around

Hhat portion of the District of Alaska, wherein plain-

*tiff *s ditch, flume and pipe line is situated, are such that

*the lands therein lying are valuable only for mining

'and are useful for no other purpose whatsoever, and

'mining is the one, sole, exclusive, and only produc-

' tive industry in and around the aforesaid portion of the

'District of Alaska. That the aforesaid ditch, flume, and

'pipe line of plaintiff is the only available one for con-

' ducting the said waters of Nome Eiver to the mining

'localities aforesaid, and many of the mines in said lo-

'cality owned and operated by plaintiff and the public

'generally are entirely dependent upon said source of

'water supply, and without the same would become ut-

'terly wortliless and unprofitable as mining claims. *'

"That plaintiff is under contract for the furnishing of

'water from its said ditch, flume and pipe line to nu-

'merous consumers, and will render itself liable in dam-

'ages to said consumers if prevented from obtaining a

'supply of water from Nome Eiver through its said

'ditch, and will also be prevented from working, sluicing,

'and hydraulicking the placer mining claims owned and

'leased by said plaintiff.''



With this complaint was filed an affidavit of J. T. Price

supporting the allegations relating to the threats of de-

fendants to destroy the ditch of plaintiff (Tr., pp. 8-9).

Upon the filing of this complaint and affidavit an order

to show cause was made directing the defendants to show

cause on September 21st, 1905, why an injunction pend-

ing the determination of the action should not be grant-

ed, and in the meantime the defendants were enjoined

from interfering with plaintiff's said ditch, flume and

pipe line (Tr., pp. 10-11). After being continued to Sep-

tember 27th, the matter came on for hearing. The de-

fendants filed certain objections to the granting of the

injunction, but filed no answer or other pleading (Tr., pp.

14-15). A large number of affidavits were read in evi-

dence by the plaintiff. Plaintiff also introduced in evi-

dence the depositions of the defendants Jacobsen, Kemp-

ter, May and Spullis, and certain maps, documents, and

exhibits to which we will hereafter refer. Affidavits were

also introduced by defendants. The contention of the de-

fendants was that plaintiff's ditch was constructed over

and across three certain placer mining claims owned by

them, that said claims were located by them prior to the

building of plaintiff's ditch. They admitted in their

depositions and affidavits that they intended to destroy

plaintiff's ditch, but that it was because they desired to

work their said placer claims, and that in so doing in the

usual and ordinary manner the washing out and destruc-

tion of plaintiff's ditch could not be avoided (Tr., p.

288). Two maps, at pages 280 and 282 of the transcript,



show the position of the ditch with reference to the al-

leged claims of plaintiff.

The affidavits and depositions of defendants were to the

effect that three of these alleged claims, the ^^Omisk/-

the *^Euby/' and the ^^ Rajah'' claims were located in

the month of March, 1902 (Tr., pp. 134, 284). The other

claim, the ^ ^ Moonshine, '
' was not located until after the

completion of plaintiff's ditch (Tr., p. 149). A some-

what extended statement of the facts disclosed by the af-

fidavits, depositions, maps and exhibits is necessary to

an understanding of the questions involved in this ap-

peal.

From the affidavit of W. S. Bliss, Vice-President, di-

rector and acting head of the corporation, it appeared

that since plaintiff's ditch, flume and pipe line were fin-

ished to Nome River in September, 1903, plaintiff corpo-

ration had been diverting by means thereof and using the

waters of Nome River partly in its own operations and

partly by farming it out to its customers at a fixed tariff

of $1.00 per miners' inch per 24 hours for water under

pressure, and 50 cents per inch for wash water (Tr., pp.

16-17). ^^That the water was used and re-used several

Himes in the most economic manner, and in one reg*u-

^lated to most systematically and skillfully supply the

*need of plaintiff corporation, its customers and patrons

'and the public generally in the operation of placer min-

ting claims in and around Anvil and King Mountains,

Hlieir ravines and gulches and in and around Anvil,



"Glacier and Dexter creeks and their tributaries." (Tr.,

p. 17.)

Until the interference by defendants complained of, no

one had ever interfered with plaintiff ^s ditch since it was

finished in 1903 (Tr., p. 18). Since the summer of 1901,

said W. S. Bliss had devoted most of his time during the

summer to the management of plaintiff ^s business. Min-

ing is the sole industry in the Nome District (Tr., p. 18).

Affiant Bliss was very familiar with the total gross out-

put of gold in the Nome District for each season since

1900, and the gross output for 1905 would be approxi-

mately $3,000,000, over one-half of which was washed

and sluiced out hy the waters con\veyed through plaintiff's

ditch (Tr., p. 18). The said ditch, with its laterals, is

over 47 miles in length and cost over $400,000. Since its

construction in 1903, over $3,000,000 has beeni washed out

by its waters. During the summer seasons from 350 to

700 men are constantly employed in and about said ditch

and on claims using its waters (Tr., p. 19). During the

summer of 1903, said Bliss was Vice-President, director

and manager of plaintiff corporation. This was the sum-

mer when, the ditch was built across the alleged placer

claims in question. Affiant Bliss knew *Hhat said ditch

**was projected and built across and over the alleged

** placer locations, if any such existed in fact at said time,

'*without let or hindrance or objection of any kind or

'' character whatsoever upon the part of the defendants

''or any person or persons acting for them or in their be-
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*'lialf, and since the completion of said ditch in the sum-

*^mer of 1903, the waters have been conveyed through

*^said ditch over said alleged placer locations, withou

^^any objection on the part of the defendants, or any per-

* * son or persons whomsoever, until the night of the lltli

^'day of September, 1905.^' (Tr., p. 20.) With the ex-

ception of about 300 inches of water supplied by the

pumping plant of the Wild Goose Mining and Trading

Company, the waters supplied by plaintiff's said ditch

''are the only available waters for the operation of a

''large number of the most profitable and productive

"placer mining claims in and around Anvil and King

"Mountains and in and around their slopes, ravines and

"gulches and in and around Anvil, Glacier and Dexter

"creeks, and vicinity; and have been since the summer of

"1903, when the aforesaid ditch was completed.'' (Tr.,

p. 24.)

"If said ditch is cut and washed out so as to prevent

'the further use of the waters therein flowing by plain-

'tiff corjioration on the mines owned and leased by it.

'and so as to prevent the further distribution of said

'waters therein flowing to the lands aforesaid, to the

'patrons, customers and the public generally, as hereto-

'fore, a large number of the most profitable, valuable

'and heretofore productive claims in and around said

'Anvil and King mountains, their slopes, ravines and

'gulches, and in and around Anvil, Glacier and Dexter

'creeks, and vicinity, must be closed down and become

'non-productive, thereby throwing out of employment a



*
' large number of men heretofore employed in and about

^ ^ said ditch, and in and about the operation of the afore-

**said placer mining claims, and most materially and sub-

^^stantially reducing the total gross output from the

* *Nome Mining District. '
*

In support of plaintiff ^s contention that about one-half

of the entire output of the Nome District was washed and

sluiced out by the waters furnished by the Miocene Ditch,

the number of men who would be thrown out of employ-

ment, all tending to show the importance to the public

of the continued maintenance of the ditch, the plaintiff

introduced a large number of affidavits of business men,

bankers, mining operators and others. Some of these

witnesses place the amount of gold sluiced out by the

waters of the Miocene ditch at over one-half the total

output and the lowest estimates given are over one-third.

To such effect are the affidavits of F. H. Thatcher, cashier

of the Alaska Banking and Safe Deposit Company, of

Nome, Alaska (Tr., pp. 53-55) ; of J. L. Peirce, a promi-

nent mining man (Tr., pp. 37-39) ; of D. H. Davidson,

mining superintendent in plaintiff's employ (Tr., p. 49)

;

of James 'Sullivan, prominent miner (Tr., pp. 50, 52)

;

of N. P. R. Hatch, mining operator (Tr., pp. 56-58) ; of

W. J. Black, mining operator (Tr., pp. 58-60) ; of A. W.

Kah, assayer and bullion purchaser for the Miners' and

Merchants' Bank of Nome (Tr., pp. 63-65) ; of L. H.

French, general manager of the Cedric Ditch Co., and a

large mining operator (Tr., pp. 65-68) ; of C. Gr. Cowden,
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Cashier of the Miners' and Merchants' Bank (Tr., pp.

68-71) ; of Eugene Ailes, assayer and bullion purchaser

for the Alaska Banking and Safe Deposit Company (Tr.,

pp. 74-76) ; of W. L. Springstein, prominent miner (Tr.,

pp. 76-78) ; of J. S. Kimball, prominent mining operator

at Nome for six years (Tr., pp. 79-82) ; of C. L. Morris,

contractor and ditch builder (Tr., pp. 83-85) ; of Eugene

Chilberg, President of the Miners' and Merchants' Bank

(Tr., pp. 86-88) ; of Jafet Lindeberg, President of the

Pioneer Mining Company, one of the original discoverers

of gold at Nome and a prominent mining operator (Tr.,

pp. 89-92) ; of J. M. Streeten, mining operator (Tr., pp.

93-95) ; of C. D. Lane, organizer and long-time President

and Manager of the Wild Goose Mining and Trading

Company (Tr., pp. 95-98) ; of A. E. Southward, mining

oeprator (Tr., pp. 99, 103) ; of C. A. Ferrin, Manager of

the Northern Mining and Trading Company (Tr., pp.

103-106) ; and of C. 0. Kittelsen, mining operator (Tr.,

pp. 113-115). There is no evidence in the record tending

to deny these statements.

It is also conclusively shown from the affidavits pre-

sented by the plaintiff that the ditch of the plaintiff was

built and maintained over the alleged claims of defend-

ants without any objection or interference whatever until

the 11th day of September, 1905, when it was broken and

destroyed by the defendants as alleged in the complaint.

That such is the fact is admitted by the defendants in

their deposition. Thus, in the deposition of M. Spullis,

we find the following:
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**Q. Now, when was the first time in the summer of

''1903 that you went back out there?

*
' A. I went back out there in the fall.

'^Q. You were not there in the summer time at all?

*'A. I went there some time around the latter part of

^*August.

**Q. You was there in July, was you not!

**A. No, sir.

*^Q. In September?

**A. Yes, sir.

^'Q. Was the Miocene building their ditch there then?

''A. Yes,

*'Q. You saw them there building their ditch^

*'A. I did.

*'Q. Make any objection to it?

''A, I did not/' (Tr., p. 252.)

The defendant, Jacobsen, was also there in the fall of

1903 and winter of 1903-4, and it does not appear that he

ever made any objection (Tr., p. 152).

The defendants, May and Kempter, were never on the

claims at any time. They never made any objections to

the building of the ditch. They left the entire matter in

charge of Jacobsen. He was their agent and partner

(Tr., pp. 223-233).

From the affidavit of J. H. Montgomery, it appears

that in 1903 he was foreman in charge of the construction

of the Miocene ditch across the ground in question, and

in building the same employed at that point about 40 men
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and 80 head of horses. He says :
* * It was a notorious and

^^ well-known fact at the time of the construction of said

* ^ ditch, that said ditch was being constructed, and that no
*^ person during the construction of said ditch at the

^^ aforesaid point around the head of Discovery gulch

^^and from there on to Divide Creek, made any objection

** whatsoever to the construction or projection of said

** ditch across any alleged placer locations, but all claim

*^ owners on Nome Eiver and vicinity seemed very an-

**xious to get said ditch in, and pleased to see it eon-

' ^ structed. '
*

* ^ That the said ditch upon the aforesaid portion there-

*^of, could not possibly have been constructed at any
^^ other place than the place now occupied by said ditch,

**so as to give the ditch the necessary and proper grade
^

' from its intake on Nome River to its destination at An-

'^vil, Dexter and Glacier creeks.*'

' ^ That during the summer of 1904, affiant was in the

^^ employ of plaintiff corporation, and knows that water

^^floiued all season through the ditch of plaintiff corpora-

*^tion ivithout any molestation whatsoever or objection so

"far as affiant knows upon the part of defendants or any

*' of them,''

In fact, we do not understand that it is claimed by ap-

pellees that they ever at any time objected to the build-

ing or maintaining of plaintiff's ditch over the premises

claimed by them. It is true that in 1904 the defendant
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May caused to be served on the plaintiff a notice in

words as follows (Tr., p. 74)

:

*'Nome, Alaska, August 31, 1904.

*'To the Miocene Ditch Company and J. M. Davidson,

* ^ President of said Company

:

* ^ Gentlemen—You will please take notice that I intend

•^to mine, by hydraulic and ground sluicing process, my
^^ placer mining ground, upon which your ditch crosses

^
' just above Discovery gulch, a tributary of Nome River.

^^It is my intention to cross cut our claims and benches

^^on and above said gulch, and you are hereby notified

'Hhat unless you pipe or flume your water across said

* Aground immediately, that we will not be responsible for

*^any damages that may result to your ditch on any of

<<our ground when we hydraulic or ground-sluice from

**tlie water above.

** Yours respectfully,

This notice would seem rather to be an admission of

plaintiff's right and privilege rather than an objection

thereto.

It was also in evidence that during the season of 1905

the defendants, John Jacobsen and A. B. Chagnon, were

mining or prospecting on the ground in question a short

time prior to the washing out of the ditch. That they

claimed that plaintiff's ditch had overflowed, discharging

water upon them and damaging them. They made a



claim upon plaintiff for the payment of these damages.

This claim was settled by the plaintiff, who paid Jacob-

sen and Chagnon the sum of four hundred and six dol-

lars, taking a receipt in the following language

:

*'Nome, Alaska, Aug. 2, 1905.

^^ Received of the Miocene Ditch Co. four hundred and

**six 00-100 dollars, being payment in full for all dam-

* * ages and causes of action whatsoever to date.

^*JOHN JACOBSEN,
**A. B. CHAGNON.''

(Tr., p. 275.)

At the time this settlement was made, no objection was

made by the defendants to the maintenance by the plain-

tiff of the ditch in question. The defendants, it seems

from their evidence, were partners in the claims in ques-

tion and had made a pool of them to work them together

(Tr., pp. 290, 272). The money received from the Mio-

cene Company was divided between the defendants,

Jacobsen, Spullis, Rassman and Chagnon (Tr., pp. 210-

211).

On the part of the defendants, it was claimed that their

alleged placer claims were rich in gold and that they had

found very alluring prospects in them, while on the part

of the plaintiff, there was very persuasive testimony that

they contained no gold or prospects sufficient to make

them valid as placer mining claims. To this testimony,

we will refer in more detail in our argument. After the

ditch had been washed out and destroyed by the defend-
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ants and had been repaired, and while the defendants

were threatening to again wash it ont and destroy it, some

negotiations were carried on between the defendants and

plaintiff's attorney, looking to the settlement of the dis-

pute. These negotiations were carried on through Mr. J.

T. Price, and are fully narrated in his affidavit (Tr., pp.

71-73). Mr. Orton requested Mr. Price to ascertain from

Mr. Jacobsen what was the lowest price at which the de-

fendants would sell to plaintiff a right of way for their

ditch. The defendanrt;s replied that they would not sell

a right of way, but would sell the entire claims over which

the ditch passed for a consideration of $7500. The ditch

of plaintiff was broken and washed out by defendants

about the hour of midnight. They were working without

lights, taking a large volume of water from the Campion

ditch and ground-sluicing the Miocene ditch out (Tr., pj).

152-3). The Miocene Company turned the water out of

the Campion ditch at Divide Creek and repaired the

break without interference. When a repetition of these

wrongful acts was threatened this suit was commenced.

Further facts appearing in the record will be referred to

in the argument.

SPECIFICATION OF ERBORS RELIED ON BY
APPELLANT.

1. The Court erred in making, granting, filing and

signing the interlocutory order made, filed, signed and

entered on the 4th day of November, 1905.
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2. The Court erred in overruling ana denying plain-

tiff's application for an injunction pendente lite.

3. The Court erred in vacating and dismissing the

temporary restraining order granted in the above-enti-

tled suit.

4. Error of the Court in overruling and denying plain-

tiff's application for an injunction pendente lite and in

dissolving and vacating the temporary restraining order

granted in the cause, when it appeared from the record

that plaintiff's ditch was a public utility and had existed

across and upon the alleged placer locations claimed by

defendants since the summer of 1903, and that the de-

fendants intended to cut, sluice, and wash away said

ditch so as to destroy the same, thereby preventing plain-

tiff and the public from the use of the waters therein

flowing.

5. Error of the Court in overruling and denying plain-

tiff's application for an injunction pendente lite and inl

dismissing and vacating the temporary restraining order

granted in the cause, when it appeared from the record

that the defendants intended to cut, sluice and wash away

plaintiff's ditch during its entire course through their al-j

leged placer locations ; and when it further appeared thai

no discovery of gold in paying quantities had ever been!

made upon those alleged placer locations by defendants,]

or any person or persons in privy with them.

6. Error of the Court in overruling and denying plain-
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tiif's application for an injunction pendente lite and in

dissolving and vacating the temporary restraining or-

der granted in the cause, when it appeared from the rec-

ord that the defendants were threatening to cut, sluice

and wash out plaintiff's ditch during its entile length

across their alleged placer locations, and when it further

appeared from the record that no gold in paying quan-

tities had ever been discovered by defendants or their

privies, in paying quantities above or under plaintiff's

ditch ; and when it further appeared from the record that

defendants ' alleged placer mining operations were a mere

pretense, and done for the purpose of forcing plaintiff

to purchase their alle^'ed placer locations.

7. Error of the Court in overruling and denying plain-

tiff's application for an injunction pendente lite and in

dismissing and vacating the temporary restraining order

granted in the cause, when it appeared from the record

that the defendants were about to sluice, wash out, cut

and wash away plaintiff's ditch during its entire length

across their alleged placer locations in certain pretended

mining operations on the part of the defendants, and

when it further appeared from the record that it was not

in any way necessary to destroy plaintiff's ditch in said

mining operations but that said operations could be con-

ducted without in anywise interfering with plaintiff's

ditch.

8. Error of the Court in overruling and denying plain-
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tiff's application for an injunction pendente lite and lu

dismissing and vacating the temporary restraining ol-

der granted in the cause, and in holding that the allegeil

placer claims of the defendants had all been prospected

and developed by the owners on a common plan and sys-

tem, and that the mining operations conducted thereon

have revealed said claims to be valuable mining grouna,

and that they contain large bodies of gold-bearing gravel,

when it appears from the record that said claims do not

contain valuable deposits of gold-bearing gravel, have not

been mined on a common plan, or at all, and that the

only mining that has been done on said claims has been a

mere pretense and makeshift conducted for the purpose

of forcing the plaintiff corporation to purchase the said

alleged placer locations.

9. Error of the Court in overruling and denying plain-

tiff's application for an injunction pendente lite and in

vacating and dismissing the temporary restraining or-

der granted in said cause, and in holding that the defend-

ants washed out plaintiff's ditch on their alleged placer

locations in the usual and ordinary course of mining op-

erations, when it appears from the record that the de-

fendants did not wash away said ditch in the usual and

ordinary course of mining but did so surreptitiously, and

without benefit to themselves, and for the sole puqiose

of destroying said ditch.
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AEGUMENT FOR THE APPELLANT.

Appellants contend that the injunction should ^ave

been granted for the following reasons

:

First: Plaintiff's ditch being a public use, for the

building of which the plaintiff had the right under the

laws of the United States applicable to the District of

Alaska to exercise the right of eminent domain, and the

plaintiff having built their ditch over the premises claim-

ed by plaintiff without objection, and having for a long

time thereafter maintained the same without objection,

it must be considered that the defendants have waived

their right to demand- compensation therefor in advance

and must be considered to have elected to rely entirely

upon their remedy for damages.

Second: By allowing the plaintiff to build and main-

tain their ditch over their alleged claims without protest

and objection, and by standing by and allowing the plain-

tiff, without notice or objection, to spend $400,000 in so

doing, the defendants are now estopped from objecting

to the maintenance of said ditch by the plaintiff.

Third : It appears from the evidence that the defend-

ants have no real valuable mines in the alleged claims

over which the ditch of plaintiff passes, that they have

never made idierein any bona fide discovery of valuable

mineral, and that their alleged mining thereon is a mere

pretense to compel plaintiff to purchase their alleged

claims.

Fourth: It at least appears that there is strong evi-
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dence that such is the case, and that there is a strong

probability that upon the final hearing plaintiff would

succeed in this suit, and on account of the enormous value

of plaintiff's ditch compared to the value of defendants'

alleged claims, and on account of the fact that said ditch

is a public use, and the plaintiff a quasi-i3ublic corpora-

tion, the Court should have exercised its discretion in

favor of plaintiff and retained the iniunction until the

final hearing.

I.

It can not be doubted since the decision of the case of

the Miocene Ditch Company vs. Lyng, reported in 138

Federal, page 544, that the plaintiff corporation would

have had the right in the first instance to have exercised

the right of eminent domain and condenmed a right of

way across the ground claimed by defendants. In that

case this Court said the complaint did not sufficiently

show the public need for the ditch, and leave was granted

to the plaintiff to amend its complaint in order to make

it more specific on that point.

Since the decision of Miocene Company vs. Lyng, supra

,

the Supreme Court of the United States in the case of

Clarh vs. Nash, 198 U. S., 361, has sanctioned a much

more extended right of eminent domain than is recog-

nized in the decision of Miocene Co. vs. Lyng. In Clark

vs. Nash, it was held that one individual may condemn a

right of way for a ditch across the land of another, and

that under the conditions existing in Utah such private
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use must be considered a public one. Mr. Justice Peck-

ham, in delivering the opinion of the Court, said (198 U.

S., 367)

:

^^ Whether a statute of a State permitting the con-

^^demnation by an individual for the purpose of obtaining

'

' water for his land or for mining should be held to be a

** condemnation for a public use and therefore a valid en-

* ^ actment, may depend upon a number of considerations

^* relating to the situation of the State and its possibilities

^^for land cultivation, or the successful prosecution of its

^^mining and other industries.
yf

The conditions existing in Alaska are certainly such as

to call for a similar construction of the Alaskan Code as

the Supreme Court of the United States applied to the

Code of the State of Utah. This Court and the District

Court of Alaska may take judicial notice of the climatic

and industrial conditions existing in the Seward Penin-

sula. On this point, in Clark vs. Nash, supra, Mr. Justice

Peckham said:

*^The validity of such statutes may sometimes depend
*

' upon many different facts, the existence of which would

^^make a public use even by an individual, where, in the

** absence of such facts, the use would clearly be private.

*^ Those facts must be general, notorious, and acknowl-

'* edged in the State, and the State Courts may be assum-

^*ed to be exceptionally familiar with them.''

The conditions existing at and in the vicinity of Nome
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are, of course, thoroughly known and understood. It is

a matter of general knowledge that placer mining is

there the sole productive industry. And placer mining

can not be carried on without water. Although such an

allegation was probably unnecessary in view of the judi-

cial notice to be taken of the conditions, it was alleged in

the complaint as follows

:

^

' That the climatic and other conditions in and around

'Hhat portion of the District of Alaska wherein plain-

^Hiff 's ditch, flume and pipe line is situated are such that

*Hhe lands therein lying are valuable only for mining,

^^and are useful for no other purpose whatsoever, and

*' mining is the one sole, exclusive and only productive in-

^^dustry in and around the aforesaid portion of the Dis-

*
' trict of Alaska. That the aforesaid ditch flume and pipe

^^line of plaintiff is the ovlj available one for conducting

'^the said waters of Nome River to the mining localities

*^ aforesaid, and many of the mines in said locality own-

**ed and operated by plaintiff and the public generally

**are entirely dependent upon said source of water sup-

^'ply and without the same would become utterly worth

-

**less and unprofitable as mining claims.*' (Tr., p. 4.)

Among other public uses for which the right of emi-

nent domain may be exercised, the Alaska Code specifies

the following:

** Roads, tunnels, ditches, flumes, pipes and dumping

** places for working mines; also outlets, natural or other-
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*^wise for the flow, deposit, or conduct of tailings or ref-

^^use matter from mines; also an occupancy in com-

^^mon by the owners or possessors of different mines of

*^any place for the flow, deposit or conduct of tailings or

'^ refuse matter from their several mines, and sites for

^* reservoirs necessary for collecting and storing water. '^

Under similar statutes the general effect of authorities

in the Western States is to authorize the right of eminent

domain to be exercised for many purposes, which in other

jurisdictions would have been considered private uses.

In Dayton Mining Co. vs. Seawell, 11 Nev., 394, it ap-

peared that the petitioner had commenced proceedings to

condemn a strip of land, which it alleged was necessary

to enable it to * transport the wood, lumber, timbers and
'^ other materials to enable it to conduct and carry on its

^* business of mining.** The Court below having refused

to take jurisdiction and proceed in the matter, mandamus

was applied for and granted. The Court (speaking

through Mr. Justice Hawley) carefully considered the

meaning of the words '^ public use.** That learned Jus-

tice's description of the conditions existing in Nevada is

peculiarly applicable to Alaska. ^'Mining,** says Mr.

Justice Hawley (11 Nev., 409), ^4s the greatest of the in-

''dustrial pursuits in this State. All other interests are

*' subservient to it. Our mountains are almost barren of

^ timber, and our valley lands could never be made profit-

*'able for agricultural purposes except for the fact of a

^^home market having been created by the mining devel-
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^^opments in different sections of the State. The mining

*'and milling interests give employment to many men,

**and the benefits derived from this business are distrib-

*^uted as much, and sometimes more, among the laboring

** classes than with the owners of the mines and mills.

*^The mines are fixed by the laws of nature, and are often

*^ found in places almost inaccessible. For the purpose of

** successfully conducting and carrying on the business of

*^ ^mining, milling, smelting, or other reduction of ores,'

*'it is necessary to erect hoisting works, to build mills, to

^^ construct smelting furnaces, to secure ample grounds

'^for dumping waste rock and earth; and a road to and

**from the mine is always indispensable. The sites nec-

^^essary for these purposes are oftentimes confined to cer-

^*tain fixed localities. Now it so happens, or at least, is

*^ liable to happen, that individuals, by securing a title to

*'the barren lands adjacent to the mines, mills or works,

*^have it within their power, by unreasonably refusing to

*^part with their lands for a just and fair compensation,

'* which capital is always willing to give without litiga-

*Hion, to greatly embarrass, if not entirely defeat, the

^* business of mining in such localities. In my opinion,

^*the mineral wealth of this State ought not to be left un-

*^ developed for the want of any quantity of land actually

^* necessary to enable the owner or owners of mines to

"conduct and carry on the business of mining. Nature

'^has denied to this State many of the advantages which
*

' other States possess ; but by way of compen-sation to her

"citizens has placed at their doors the richest and most
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"extensive silver deposits ever yet discovered. The

** present prosperity of the State is entirely due to the

**mining developments already made, and the entire peo-

*^ple of the State are directly interested in having the

** future developments unobstructed by the obstinate ac-

*Hion of any individual or individuals/'

The same question came again before the Supreme

Court of Nevada in Overman S. M, Co. vs. Corcoran, 15

Nov., 147. These cases were cited and approved by this

Court in Byrnes vs. Douglass, 83 Fed., 45.

The following cases may also be cited as illustrative of

the doctrine under discussion

:

Ellenghouse' vs. Taylor, 19 Mont., 462; 48 Pac,

757.

Oury vs. Goodwin, 3 Ariz., 255; 26 Pac, 376.

Nash vs. Clark, 27 Utah, 117.

Butte A. S P. R. Co. vs. Montana Union R. Co.,

16 Mont., 504; 41 Pac, 232.

Kansas S T. C. R. Co. vs. Northwestern C. S M.

Co., 161 Mo., 288 ; 61 S. W., 684.

Lewis County vs. Gordon, 20 Wash., 80; 54 Pac,

779.

It thus appearing conclusively, as we claim, that the

plaintiff would have been entitled in the first instance to

have condemned a right of way for its ditch across the

alleged claims of defendants (if any such existed), we

come to consider what rights they have by reason of hav-
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iiig built and so loEg maintained the same without ob-

jection.

In Roberts vs. Northern Pacific Railroad, 158 U. S., 1,

Mr. Justice Shiras, speaking of a railroad company

which had under similar circumstances constructed a rail-

road over lands claimed by others, said (158 U. S., 11)

:

^^It has been frequently held that if a land owner know-

ing that a railroad company has entered upon his land

^and is engaged in constructing its road without having

'complied with the statute, requiring either payment by

' agreement or proceedings to condemn, remains inactive

'and permits them to go on and expend large sums in

the work, he will be estopped from maintaining either

* trespass or ejectment, and will be regarded as having

'acquiesced therein, and be restricted to a suit for dam-

' ages.''

In McAulay vs. Western Vermont Railroad Co., 33 Vt.,

311, Mr. Chief Justice Redfield, speaking to the subject in

hand, said:

"It being admitted, as it seems to be, that the plaintiff

"had full knowledge of the proceedings of the company

"to locate and construct their road upon his land, before

"and during all the time of the constniction, and that he

"did not interfere in any way to prevent the occupation

"of the land for the purposes of the road, otherwise than

"by forbidding the hands working on the road until his

"damages were paid, and that only on one occasion, it

"becomes an important inquiry whether he can maintain
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** ejectment for the land by reason of tJie non-payment of

**his damages. * * * It is undoubtedly true that, ac-

** cording to our general railroad statutes and the special

*^ charters in this State, the payment or deposit of the

** amount of the land damages, assessed or agreed, is a

^^ condition precedent to the vesting of the title, or of any

*^ right in the company to construct their road, and that

**if they proceed in such construction without this, they

*^are trespassers, and this has been repeatedly so held

* ^ by this Court.

^^This may have led to the misapprehension in the

** present case, but it certainly is a very serious misap-

*' prehension. In these great public works the shortest

^^period of clear ctcquiescence, so as fairly to lead the

*^company to infer that the party intends to waive Ms

*^ claim for present payment , ivill he held to conclude the

* Wight to assert the claim in any such form as to stop

*^the company in the progress of their works, and espe-

*^cially to stop the running of the road after it has been

* ^ put in operation, whereby the public acquire an import-

**ant interest in its continuance. The party does not, of

** course, lose his claim or the right to enforce it in all

^* proper modes. He may possibly have some rights

** analogous to the vendor's lien in England, and here

** until the Legislature cut it off. But it is certain, accord-

*4ng to the English decisions, that he cannot stop the

**work, and especially the trains upon the road, if he has,

*4n any sense, for the shortest period, clearly given to

'Hhe company, either by his express consent, or by his
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'* silence, to understand that he did not intend to objeot

*'to their proceeding with their construction and opera-

* * tion. * * * If there was then a waiver in fact, either

'^express or implied, by acquiescence in the proceedings

* ^ of the company, to the extent of not insisting upon pay-

^^ment as a condition precedent, but consenting to let the

*
' damages be and remain a mere debt, with or without a

*4ien upon the roadbed, as the law may turn out to be,

^*then it is impossible to regard the defendants in any

^^ sense in the light of trespassers or liable in ejectment.-'

In Provolt vs. Chicago, Rock Island and Pacific Rail-

road, 57 Mo., 257, it was held that the conduct of a land-

holder in standing by while a railroad company con-

structed its road, precluded him from recovering physical

possession of the land covered thereby. After quoting

from the Vermont case just cited and quoted from. Judge

Wagner said:

**The plaintiff did not attempt to obstruct or in any

*^wise impede the progress of the work. The plain infer-

^ * ence was that he waived his right for prepayment of his

* damages and only intended to follow his remedy on his

'^ judgment. His conduct surely led the company to be-

'^lieve such was his purpose, and induced them to pursue

**a course and expend large sums of money which, other-

'*wise, they would not have done. If plaintiff intended to

^'rely on his rights and make present payment a condi-

*Hion precedent, he should have objected and forbidden

^*the company to interfere or to do any work on his land



2Q

' ^ till the question of damage was settled. But tliis he did

''not do. He acquiesced in the proceedings of the com-

''pany to the extent of not insisting upon the prepayment
'

' as a condition precedent ; and, after having done so, we

"do not tliink that he can maintain ejectmenf

In Omaha £ Northern Nebraska Railway Company vs.

Redick, 16 Neb., 313, ejectment was brought against a

railroad company to recover land across which the rail-

road company had built its road without ejection by the

owner. The Court said

:

'

' It is true that under the constitution and laws of this

''State the assessment of damages and payment or de-

'

' posit of the amount is a condition precedent to the vest-

"ing of the title or of any right of the company to con-

'

' struct their road. But these conditions are susceptible

'

' of being waived. * * * Whatever right the plaintiff

"may have against the railroad company, growing out of

"this right of way question, and whether he is estopped

"iw pais to assert any and all of them, it seems clear that

"he is not entitled to a judgment that would enable him

"to sever a line of commerce which, by his assent, if not

'

' through his active agency in part, was constructed over

"this same property, and has enjoyed free passage over

"it for at least seven years.*'

In Northern Pacific Railroad Co. vs. Smith, 171 U. S.,,

260, the same doctrine is announced. All the foregoing

authorities and many others are cited and quoted from,

the Court finally saying on the subject in hand

:
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'^Tliis subject was fully considered by this Court in the

**case of Roberts vs. Northern Pacific Railroad Company,

**158 U. S., 1, where upon the foregoing authorities and

* ^ others it was held that if a land owner, knowing that a

** railroad company has entered upon his land and is en-

^^gaged in consti-ucting its road without having complied

**with a statute requiring either payment by agreement

**or proceedings to condemn, remains inactive and per-

**mits it to go on and expend large sums in the work, he

*4s estopped from maintaining either trespass or eject-

*^ment for the entry, and will be regarded as having ac-

**quiesced therein, and will be restricted to a suit for

^ ^ damages. '
^

Roberts vs. Northern Pacific R. R. Co., supra, is cited

with approval upon the point under discussion in

:

Penn. Mutual Life Ins. Co. vs. Austin, 168 U. S., 685,

699, and in United States vs. Lynah, 188 U. S., 445, 467.

In the latter case suit was brought against the United

States by land owners for compensation in damages for

land ovei^owed and ruined by certain dams and other

public works built by the United States. They set forth

in their complaint that their property had been taken by

the government and appropriated to a public use. In

upholding their claim Mr. Justice Brewer said inter alia

(188U. S., 467):

**It does not ai^pear that the plaintiffs took any action

**to stop the work done by the government, or protested

** against it. Their inaction and silence amount to an



31

'^acquiescence—an assent to the appropriation by the

'* government. In this respect the case is not dissimilar

'Ho that of a land owner who, knowing that a railroad

''company has entered upon his land and is engaged in

'
' constructing its road without having complied with the

"statute in respect to condemnation is estopped from

^ thereafter maintaining either trespass or ejectment, hut

^^is limited to a recovery of compensation. Roberts vs.

''Northern Pacific Railroad, 158 U. S., 1, 11. Northern

''Pacific Railroad vs. Smith, 171 U. S., 260, and cases

"cited in the opinion.''

In Dodd vs. The St. Louis and Hannibal Railway Co.,

108 Mo., 581, ejectnjent was brought by plaintiff to re-

cover a strip of land one hundred feet wide, comprising

a portion of defendant's railway. Under the facts, there

appearing, the Court held plaintiff estopped to maintain

the action. The Court say: "* * * A party, who,

"with full knowledge stands by and permits a company

"to spend large sums of money in the construction of a

"railroad through his land without objection forfeits his

"right of ejectment. Kanaga vs. Railroad, 76 Mo., 207;

''Provolt vs. Railroad, 57 Mo., 257; Masterson vs. Rail-

'

' road, 72 Mo., 343 ; 5 Law Rep. Ann., 183 and notes. The
'

' right is forfeited by virtue of the application of the doc-

" trine of estoppel as well as the intervention of public

"interests. Property in a railway is peculiar. A rail-

"way may be likened to a chain, which is worthless with

^
' one link out. The ejectment of the company from a mile
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*or half a mile of its line almost wholly destroys the

* value of the entire line. The land owner knows this and

^when he stands by and sees large sums of money ex-

*pended on his land, and probably millions expended in

*the construction of the whole road, and interposes no

^objection, every consideration of justice and fair deal-

*ing requires that he should not be permitted to destroy

* such vast interests by wresting possession of a part of

Hhe road from the company and thus severing its con-

^nections. * * *

*^The ejectment then of a railway company from a

^portion of its road operates as a destruction not only

*of the portion taken, but of the whole road in a great

* measure. The doctrine of estoppel therefore applies

*with great force to the taking of property for a railivay.

^In such case, we can pertinently say that he who ivill

*not speak ivhen he should , ought not to be permitted to

^ speak ivhen he ivould/' (108 Mo., 586.)

In Coivley vs. City of Spokane, 99 Fed., 838, the case of

Roberts vs. Railroad Co., 158 U. S., 1, 30, is followed in

a case where a city had without objection on behalf of a

land owner laid out and graded and used a street over

property in dispute. Hanford, District Judge, said (99

Fed., 843)

:

**The«City of Spokane is a municipal coi^:)oration, in

** which the power of eminent domain is vested, ar.d it has

control of public streets and thoroughfares within its
(t
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"limits, i consider the rule applied by the Supreme

"Court in the case of Roberts vs. Railroad Co., to be

"eminently just and that it is applicable to cases where

"land owners have knowingly permitted a city govem-

"ment to incur expense or liability in the actual improve-

"ment of a thoroughfare required for the use and con-

"venience of its inhabitants.^'

Additional authorities supporting the proposition un-

der discussion are

:

iy ^ '

Railroad Co. vs. Beck, 119 Ind., 124; 21 N. F., 471.

Railroad Co. vs. Solhveddle, 116 Ind., 257.

• Bravard vs. Railroad Co., 115 Ind., 1.

Mitchell vs. Railroad Co., 41 La. Ann., 363.

Tilton vs. Railroad Co., 35 La. Ann., 1062. .

Lawrence vs. Railroad Co., 39 La. Ann., 427.

In Maffet vs. Quine, 93 Fed., 347, an injunction was is-

sued by the United States District Court for the District

of Oregon, to prevent a land owner from destroying a

lumber flume, passing over his lands. One of the reasons

given for its issuance was that the right of eminent do-

main could be exercised in Oregon for the purpose of

condemning a right of way for such a flume. {Lumbering

Co. vs. Urquhart, 16 Or., 67; 19 Pac, 78), and the party

who threatened to destroy it had for several years ac-

quiesced in its maintenance and use over his land (93

Fed., 349).

The suggestion of the Supreme Court of Missouri in
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Dodd vs. Railway Co., 108 Mo., 581, that the destructiou

of a small portion of railway is a practical destruction of

the entire line, applies with equal, if not stronger force,

to the ditch flume and pipe line of plaintiff. The wash-

ing out and destruction of any part of said ditch, however

small, absolutely prevents the use of any part of the sys-

tem, and makes the entire investment therein valueless.

The law-making power, knowing and api)reciating the

absolute necessity for ditches in mining communities

many years ago granted right of way for ditches over the

public lands, Act of July 26, 1866, Ch. 262, 14 Stat. L.,253.

In promulgating a special code of laws for Alaska, that

same power has, as we have seen, declared that such

dit<^hes, flumes and pipe lines are public uses (Carter's

Alaska Code, p. 395, Sec. 204, Civil Code).

Certainly the Courts will not permit a ditch flume and

pipe line costing $400,000, upon the uninterrupted opera-

tion of which the prosperity and development of the coun-

try depends, and which is a public use, both in its nature

and by express legislative enactment, to be destroyed by

force and violence.

We consider the settlement of the claim of defendants

for damages caused by plaintiff's ditch and the receipt

and release given therefor as very important. It is set-

tled law that where a person makes a settlement for dam-

ages caused by some other person appropriating a right

of way over their ground he can not make a further de-

mand.

Tn fiJierloch vs. Raihvay Co., 115 Ind., 22, 31. it is paid
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that: '*Where land is taken by a railway company, all

*^ damages for such taking must be recovered in one ac-

*tion and that the owner can not maintain successive ac-

*^tions therefor.''

To the same effect, see Pierro vs. Raihvay Co., 39

Minn., 451, and cases cited in 24 Am. S Eng. Eivcy. Law,

788 (2d ed.). The receipt taken by plaintiff was for all

causes of action to date. This must have been under-

stood by defendant Jacobsen, for he says he read the re-

ceipt over when he signed it (Tr., p. 223). This settle-

ment and this receipt are additional evidence and con-

clusive, we think, that defendants elected to rely only on

their remedy by the recovery of damages.

In the Court below the defendants relied entirely on

the case of Jennison vs. Kirk, 98 U. S., 453, and this case

is also cited by the Court below in its opinion. We con-

sider that the decision in Jennison vs. Kirk does not

touch the points raised by us. No questions arising out

of the right of eminent domain, nor any questions of

estoppel were raised, discussed, or decided in that case.

It was decided simply on the question of priority. There

both plaintiff and defendant owned ditches passing

through a narrow canyon. Defendant also owned a min-

ing claim there. Under the circumstances there develop-

ed, it seemed that it was impossible for both rights to co-

exist, and the right prior in point of time was held supe-

rior. At that time no law existed giving right of eminent

domain for a right of way for a ditch. No question of

public use was involved or discussed in the opinion.
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n.

We further contend that independent of the considera-

tions discussed in the foregoing pages the defendants are

estopped by their silence, acquiescence and conduct from

now interfering with plaintiff's ditch, flume and pipe line.

As a general rule, if a person having a right and seeing

aother person about to commit, or in the course of com-

mitting an act infringing on that right, stands by in such

a manner as really to induce the person committing the

act and who might otherwise have abstained from it, to

believe that he assents to its being committed, he cannot

afterwards be heard to complain of the act

:

De Bussche vs. Alt, 8 Ch. Div., 34.

Railway Co. vs. Hamilton, 59 Ga., 171.

Athens vs. Ry. Co., 72 Ga.;800.

Ross vs. Thompson, 78 Ind., 90.

Angell vs. Johnson, 51 la., 625.

State vs. Jersey City, 40 N. J. L., 483.

Riddle Roggs vs. Merced Mining Co., 14 Cal., 279.

Reardsley vs. Clim, 137 Cal., 328.

Sullivan vs. Johnson, 127 Cal., 230.

Escolle vs. Fra)iJcs, 67 Cal., 137.

McGarrity vs. Byington, 12 Cal., 426.

Parhe vs. Kilham, 8 Cal., 77.

Godeffroy vs. Caldivell, 2 Cal., 489.

Pratt vs. Lamson, 2 Allen, 275.

ITall vs. Fisher, 9 Barb., 17.

Town vs. Needham, 3 Paige, 545.
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Higinhotham vs. Burnet, 5 Johns Cli., 184.

Kirk vs. Hamilton, 102 U. S., 68.

P. S. P. L, Co. vs. K. R. L. Co., 96 Fed., 34.

Foster vs. Irrigation Co., 65 Fed., 836.

* ^ If a person having a right and seeing another person

* ^ about to commit, or in the course of committing an act

* infringing upon that right, stands by in such a manner

*^as really to induce the person committing the act, and

* ^ who might otherwise have abstained from it, to believe

*^that he assents to its being committed, he cannot after-

*^ wards be heard to complain of the act. This, as Lord

**Cottenham said in the case already cited {Duke of Leeds

'*vs. Earl of Amherst, 2 P. L., 117), is the proper sense of

* Hhe term * acquiescence, ' and in that sense maybe defined

**as acquiescence under such circumstances as that as-

* * sent may be reasonably inferred from it, and is no more

* ^ than an instance of the law of estoppel by words or con-

^'duct:'' Thesiger, C. J., in Be Bussche vs. Alt, L. E., 8

Ch. Div., 105, 106.

He who by his language or conduct leads another to

do what he would not otherwise have done, shall not sub-

ject such other person to loss or injury by disappointing

the expectations upon which he acted. Such a change of

position is sternly forbidden. It involves fraud and

falsehood, and the law abhors both.

Dickinson vs. Colgrove, 100 U. S., 580.

So that, if one allow another to change the location of
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his dam, without expressly consenting thereto or object-

ing thereto, and reconstruct his dam at the new location,

he is impliedly consenting to the new location by his si-

lence and cannot eject the owner of the dam.

Siveetland vs. Power Co., 79 Pac, 337.

In Bullis vs. Noble, 36 la., 618, it was held that when

a person, without objection, has suffered one claiming

title to lands to enter thereon and make improvements,

he cannot plead afterwards that he had forgotten that he

had title to the land.

Another good statement of the general rule is to be

found in Canal Co. vs. King, 16 Beav., 630. It is : ^'If one

*^ stand by and encourage another, though but passively,

'*to lay out money under an erroneous opinion of title, or

under the obvious expectation that no obstacle will aft-

erwards be interposed in the way of his enjoyment, the

Court will not permit any subsequent interference with

* ^ it by him who formerly promoted and encouraged those

^^acts of which he now either complains or seeks to obtain

* * the advantage. '
*

i III. '-

The hearing in the Court below was upon affidavits ; no

answers were filed, and it is only from the affidavits and

depositions of defendants that it is disclosed that they

claim the ground over which plaintiff's ditch passes as

mining claims. On behalf of plaintiff, we urge that the

evidence discloses that the alleged mining claims do not
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contain any valuable deposits, and that defendants are

pretending and alleging that said claims are valuable as

mining claims simply to enable them to compel the plain-

tiff to purchase them at a high figure. We will briefly

refer to the evidence upon which we base this contention.

W. S. Bliss, Vice-President of plaintiff corporation, has

examined the ground carefully and knows that said claims

contain no valuable deposits of gold (Tr., pp. 20-21). On

September 23d, 1905, very shortly after plaintiff's ditch

had been destroyed and repaired, the plaintiff caused a

careful examination of the premises to be made by T. F.

Madden, A. D. Jett, and Fred Miller. This examination

was made in the cut excavated by defendants in washing

out and destroying plaintiff's ditch. In this cut Madden,

Jett, and Miller '
' sank six holes to bed rock for the pur-

**pose of thoroughly prospecting said cut and ascertain-

^ ' ing the value thereof, and if any gold, or gold dust was

^^ contained therein, and from said holes in said cut''

twenty pans of dirt were taken and carefully panned with

the result that only four small colors were obtained (Tr.,

pp. 28-29, 34-35, 44-45). It is significant that the defend-

ants in their depositions refer to discoveries of gold on

their alleged claims, which, if true, would make them of

enormous value, sufficient in amount to measurably re-

duce the commercial value of gold in the world's markets.

Jacobsen says he panned a dollar and a quarter to the pan

(Tr., p. 135), and twenty-five-cent pans were the common

thing (Tr., pp. 144-145). Notwithstanding all these al-

leged wonderful discoveries, the defendants have never
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done any real mining on the claims, have never taken

therefrom any gold to amount to anything. We respect-

fully request the Court to read the deposition of defend-

ant Jacobsen, because we think a reading of it will con-

vince the Court of the insincerity of the claims of de-

fendants that their alleged claims really contain any valu-

able mineral deposits. As we have already set forth,

they refused to sell a right of way, demanded that plain-

tiff purchase their entire claims, at a price of $7500, and

in order to coerce the plaintiff into so doing, went at the

hour of midnight and without warning deliberately

washed out and destroyed plaintiff's ditch. After the

ditch had been washed out by defendants and had been

repaired, the defendant Jacobsen told J. T. Price **that

^4ie had been advised by his lawyers to take teams and

** scrapers and cross-cut said claims," and when Price re-

marked that in doing so he would necessarily cross-cut

and destroy the Miocene ditch, Jacobsen replied in the af-

finnative (Tr., pp. 72-73). This was when Jacobsen and

Price were discussing the proposition of the purchase of

the alleged claims by plaintiff.

IV.

Even conceding that there is a hona fide substantial

conflict in the testimony as to whether the alleged claims

of the defendants contained anj^ valuable deposits of min-

eral, under the circumstances we respectful!}^ submit that

the injunction should have been continued until the trial.

At the time it was dissolved the issues were not even
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made up. No damage could possibly have ensued to

the defendants except delay in mining their alleged

claims. And this damage could have been amply protect-

ed against by a suitable bond. On the other hand, the

damage to plaintiff by having its ditch destroyed is al-

leged in the complaint to be $5000 a day, and this is not

denied.

If there can be said to be reasonable probability of

plaintiff ^s success under the authorities, the injunction

should have been continued until the final hearing.

In Allison vs. Corson et al., 88 Fed., 581 (C. C. A.), an

appeal was taken from an order refusing to grant a tem-

porary injunction. In reversing the decision of the lower

court, Sanborn, Circuit Judge, stated the rule in such

cases as follows

:

**The controlling reason for the existence of the right

*'to issue a temporary injunction is that the Court may
** thereby prevent such a change of the conditions and re-

gulations of persons and property during a litigation as

*'may result in irremediable injury to some of the parties

*^ before their claims can be investigated and adjudicated.

*^Undoubtedly an injunction ought not to be issued un-

*^less substantial questions of law or fact, whose decision

'4n favor of the moving party would entitle him to ulti-

**mate relief, are presented. If it is reasonably clear that

''he cannot ultimately succeed—if his pleading discloses

''no cause of action or defense—^no injunction should be

"granted. But if the questions to be ultimately settled

"are serious and doubtful, and if the injur^^ to the moving
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** party will be certain, great and irreparable if the mo-

^ ^ tion is denied and the final decision is in his favor, while,

*4f the decision is otherwise, the inconvenience and loss

^Ho the opposing party will be inconsiderable, and may
* * well be indemnified by a proper bond, if the injunction

**is granted, it is the duty of the chancellor to issue it.

*^A preliminary injunction, maintaining the status quo,

*'may properly issue whenever the questions of law or

^ ^ fact to be ultimately determined in a suit are grave and

** difficult, and injury to the moving party will be imme-

**diate, certain and great if it is denied, while the loss or

* inconvenience to the opposing party will be compara-

**tively small and insignificant if it is granted. City of

''Newton vs. Lewis, 79 Fed., 715, 718; 25 C. C. A., 161,

''163; Great Western R. Co. vs. Birmingham S 0. J. R.

''Co., 2 Phil. Ch., 597, 602; Glascott vs. Lang, 3 Mylne

'^& C, 451, 455; Shreivsbury S C. R. vs. Shrewsbury S B.

"R. Co., 1 Sim. (N. S.), 410, 426; State vs. Brailsford, 2

**Dall., 402; Blount vs. Societe Anonyme du Filtre, 6 U.

"S. App., 335; 3 C. C. A., 455, and 53 Fed., 98; Dooley vs.

"Hadden 38 U. S. App., 651 ; 20 C. C. A., 494, and 74 Fed.,

"4:29; Jensen vs. Norton, 29 U. S. App., 121; 12 C. C. A.,

^^608, and 64 Fed., 662.^^

In Charles vs. City of Marion, 98 Fed., 166, Baker, Dis-

trict Judge, said of the right to a temporary injunction

:

**In order to justify the granting of a temporaiy re-

** straining order, it is sufficient if the plaintiff shows the

** existence of a prima facie right with a threatened in-

** jury to that right by the defendants, and that the grants

**ing of a temporary restraining order would be less in-
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''jurious to the defendants than the refusal to grant it

*^ would be to the plaintiff, for these reasons a temporary

* ^ restraining order will be granted until the final hearing

'

' of the cause. '' (98 Fed., 166.

)

To the same effect are:

Carter^ville Light S Poiver Co, vs. Cartersville,

114 Fed., 699.

Cohen vs. Delavina^ 104 Fed., 946.

D. S R. G. Ry, Co. vs. U. S., 124 Fed., 156.

Hoy vs. Altoona Midway Oil Co., 136 Fed., 483.

In conclusion we suggest to the Court the great import-

ance in the Nome district of ditches carrying water for

mining purposes. Without them the development of the

country cannot proceed. It is well known that the specu-

lative locators of mining claims have without bona fide

discovery planted their willow stakes to the very top of

every hillside in the district. If such locators can wait

until ditches of great value are built over their alleged

claims and then wash them out and destroy them at will,

then the ditch industry is at an end. It can not live in

that country under such conditions.

It is respectfully submitted that the order refusing the

injunction pendente lite should be reversed.

J. C. CAMPBELL,
W. H. METSON,
IRA D. ORTON,

Attorneys for Appellant.

CHARLES S. WHEELER,
Of Counsel.
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STATEMENT.

As stated by appellant, this is an appeal from an order

refusing to grant an injunction pendente lite.

The complaint alleges that plaintiff was and ever

since the 2Jth day of February, ig02, has been a cor-

poration organized and existing under and by virtue of

the laws' of the State of California, and that said corpo-

ration ever since the month of June, IQOJ, has been en-

gaged in business and authorized to do business in the

District of Alaska. (Paragraph i of Complaint, page

2 of Transcript.)



Further, that by its articles of incorporation, plain-

tiff, the appellant, was and is authorized, among other

things, to own and operate mines and mining claims

in the District of Alaska, to own and appropriate water

and water rights for Private and public use, and to build

canals, ditches, flumes and aqueducts and to lay pipes for

supplying its mines with water and for the general use

of the public in the District of Alaska. (Paragraph 2

of Complaint, page 2 of Transcript.)

Plaintiff, the appellant, alleges in paragraph 4 of its

Complaint, page 3 of Transcript, that ever since the

completion of said ditch, flume and pipe line in the year

IQ03^ plaintiff has continuously used and now uses the

same for conveying waters from said Nome River and

its tributaries for the purpose of working placer mining

claims owned and leased by it and for the purpose of

farming said waters out for hire to be used by other

persons, corporations and the public generally for min-

ing purposes.

Preceding allegation number 4, it is alleged that the

plaintiff, appellant, was at the time of the commence-

ment of the action and at all the times mentioned in the

complaint the owner of and in the possession of and

entitled to the possession of a ditch, flume and pipe line

extending from Nome River to Anvil Creek in the

Cape Nome Precinct, District of Alaska.

Paragraph 5 of the Complaint, page 3 of the Trans-

cript, alleges that since the completion of said ditch,



flume and pipe line in the year IQ03, plaintiff has been

engaged and at the time of the commencement of the

action was carrying and conveying through its ditch,

flume and pipe line the available waters of Nome River

and its tributaries a distance of some thirty miles to

Anvil, Glacier and Dexter Creeks and vicinity, and

that their said waters are used by plaintiff and farmed

out to the public generally.

The plaintiff, appellant herein, further alleges that

the climatic and other conditions in and around that

portion of the District of Alaska wherein plaintiff's

ditch, flume and pipe line is situated, are such that the

lands therein lying are valuable only for mining, and

are useful for no other purpose whatsoever, and mining

is the one, sole, exclusive and only productive industry

in and around the aforesaid portion of the District of

Alaska. (Transcript, page 4.)

Plaintiff, the appellant herein, further alleges that

on the nth day of September, 1905, defendants, their

servants and employees, wrongfully and unlawfully, at

a point on the plaintiff's ditch between Divide Creek

and Dorothy Creek, both tributary to Nome River, by

means of water under pressure above plaintiff's ditch,

washed out, broke and destroyed plaintiff's said ditch

without any right on the part of defendants so to do.

(Transcript, page 4.) Then followed the allegation

that the defendants and their employees had, since the

said date last mentioned, wrongfully, unlawfully and



without right, threatened to again sluice out and wash

out plaintiff's said ditch at the same and other points

between said Divide Creek and Dorothy Creek. (Trans-

cript, page 5.)

Plaintiff, the appellant, further alleges that it was

under contract for the furnishing of water from its said

ditch, flume and pipe line to numerous consumers, and

that it would render itself liable in damages to said

consumers if prevented from obtaining a supply of

water from Nome River through its ditch, and that

it would be prevented from working, sluicing and

bydraulicking the placer mining claims owned and

leased by said plaintiff. (Transcript, page 5.)

Plaintiff, the appellant, also alleges that it would be

damaged in the sum of five thousand dollars per day

for each day that the said alleged injury should be con-

tinued by the defendants. (Transcript, page 5.)

The District Court upon the said complaint and the

affidavit of J. T. Price, granted an ex parte restraining

order against the appellees, the Court providing in the

said order that the said restraining order should con-

tinue in force until the Court should determine whether

or not the plaintiff, the appellant, was entitled to an in-

junction pendente lite. (Pages 8 and 10 of the Trans-

cript.)

Thereafter, on the 27th day of September, 1905, the

motion for hearing upon the application of the plaintiff,



the appellant, for an injunction pendente lite, and the

order to show cause theretofore granted against the de-

fendants, was presented to the Court by the respective

parties.

Thereafter, on the 4th day of November, 1905^ the

Court rendered its opinion and decision denying the

application of the plaintiff, appellant, for an injunction

pendente lite and dissolving the ex parte temporary

restraining order which had already been issued by the

Court. (Transcript, pages 306 and 316.)

Before the hearing upon the application for an in-

junction pendente lite, the plaintiff, appellant, under

the laws of Congress relating to the District of Alaska,

proceeded to take the depositions of the defendants,

appellees, John Jacobsen, John M. May, L. R. Kemp-

ter and M. Spullis. (Transcript, pages 131 to 273.)

These depositions were taken at the request and on

behalf of the plaintiff, the appellant. The appellant,

treating the said defendant witnesses as adverse wit-

nesses, thoroughly cross examined each of them, pro-

ceeding, we assume, under Section 644, page 278, of the

Alaska Code.

These depositions were opened, published and read

in evidence by the plaintiff, the appellant, upon the

request of the attorneys for the plaintiff, the appellant,

as part of the case of the appellant in its application

for an injunction upon the hearing. (Transcript, page

130.)



Upon the day of the hearing the plaintiff, the appel-

lant, offered and read in evidence the complaint filed

in the case together with the affidavit of said Price here-

inbefore referred to and also certain affidavits contained

in Transcript from page ii6 to page 130, all of which

affidavits were evidently made after the depositions of

the aforesaid defendants were taken on behalf of the

plaintiff, or after a large portion of said depositions had

been taken.

The defendants, appellees, in addition to their deposi-

tions taken by the plaintiff, the appellant, filed and used

at the hearing the affidavit of John Jacobsen (Trans-

cript, pages 283 to 290), John M. May (Transcript,

pages 291 to 294), M. Spullis (Transcript, pages 294

to 297), Walter Rassman (Transcript, page 298), a

second affidavit of John Jacobsen (Transcript, pages

299 to 303), and of M. Spullis (Transcript, pages 303

to 305).

The defendants at the time of the hearing objected

to the granting of an injunction pendente lite, based

upon the records, pleadings, affidavits and depositions

taken in the said cause. (Transcript, pages 14 and 15.)

The defendants claimed that the plaintiff, appellant,

constructed its ditch over the mining claims of the ob-

jecting defendants, appellees, while the same were the

property of the defendants, appellees, without proceed-

ings had to condemn a right of way and without agree-



ment, license, or other legal right, and the company's

entry upon and use of objecting appellees' lands was

wrongful and contrary to law, and that it was a tres-

passer upon defendants' domains. See affidavits and

depositions above referred to, which the Court in its

opinion found to be a correct statement of the facts.

(Transcript, page 309.)

The Court also found that the defendants, appellees,

all acquired title to the mining claims involved and

were the owners of the same early in the year 1902, and

that they had been mining on much of said ground since

March 21st, 1902, at different times and for varying

periods; that the plaintiffs ditch was not constructed

through said claims until 1903 ; that the several mining

claims involved had all been prospected and developed

by their owners on a common plan or system; that their

mining operations conducted in the years 1902, 1903,

1904, and 1905, had revealed that their ground was

valuable mining ground, and that it could be operated

under hydraulic pressure with profit to the owners;

that there were large bodies of such gold-bearing gravel

in said claims ; and that they operated said claims by the

use of water under high pressure in the year 1904, and

continued to so operate under a common plan and sys-

tem in 1905, when water was obtainable from the hill-

side above their claims; that the plaintiffs ditch was

constructed through their lands and at the point of the

breach of the ditch without authority or permission of

the defendant owners of said lands and without pro-



8

ceedings being begun to condemn the same; and that

the defendants washed away part of plaintiff's ditch on

ground so operated by them according to a common

system and in the usual and ordinary course of their

mining operations and upon lands owned by them. The

Court further found that these facts were not over-

thrown by the evidence for the plaintiff, and that some

of them were by implication admitted. (Transcript,

pages 310 and 311.)

These findings were fully sustained by the depositions

taken by the plaintiff and by the affidavits filed upon the

hearing, and as a matter of fact there w^as no substantial

dispute upon these propositions.

The defendants also claimed that the construction

and maintenance of the ditch of plaintiff would entirely

destroy the value of defendants' mining claims and

permanently prevent them from operating said claims

and from extracting gold therefrom; and that the plain-

tiff's acts in the construction of said ditch and in the

maintenance thereof were practically a confiscation of

the entire mining claims of the said defendants.

Defendants also claimed that the plaintiff was not

attempting to furnish water for the benefit of the pub-

lic, but only for the benefit of itself, either directly or

indirectly. (Affidavits of John Jacobsen and others,

found at pages 283 to 306 of Transcript.)
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ARGUMENT.

Under the undisputed facts, the appellant herein

asked the District Court of Alaska to grant it an in-

junction against the defendants to prevent them from

exercising dominion over mining properties which the

defendants ownf^and to prevent them from working

operating and extracting gold dust from the said min-

ing claims in a proper and convenient manner, the

plaintiff not claiming that it had any license or agree-

ment with the defendants to construct or operate plain-

tiff's ditch over the respective mining properties, and

without having brought any proceeding whatever for

condemnation of the premises sought to be taken and

injured; and without offering compensation. That this

injunction was largely for the purpose of enabling the

plaintiff, appellant, to mine, operate and v/ork its own

claims, see complaint and affidavits filed on behalf of

plaintiff.

This was nc^Dased on any proposition that the appel-

lant was using or intended to use the waters passing

through the ditch for any other purpose than that of

mining, plaintiff evidently proceeding upon the theory

that it had the right to convey water through mining

claims o.wned by others for the purpose of mining its

own properties and those in which it was indirectly

interested, and this, too, even though, as in this case,

it prevented the defendants and others from operating

their own mining claims.
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The injunction is not asked for a stay pending pro-

ceedings in condemnation nor until compensation can

be made. The plaintiff does not offer to make any com-

pensation to the defendants whatsoever; in short, it

stands, so far as the records in this case are concerned, as

a mere naked trespasser. Standing in that position and

in that position alone, it comes into a court of equity and

asks that a court of equity grant an injunction pendente

lite against the owners of the premises against whom it

has trespassed, and asks that the District Court exercise

its discretion and grant it such an injunction. The

District Court, in the exercise of its discretion, refused

to grant injunction. That the District Court is right

and did not abuse its discretion in so acting, would

seem too clear for argument.

I.

The granting or refusal of a preliminary injunction

is a matter so largely within the discretion of the trial

court that it is only in an unusual case that an appellate

court will interfere.

St. Louis & E. R. Co. vs. Bosworth, 73 Fed.

897, 900;

Thompson vs. Nelson, et al., 71 Fed. 339, 341;

Duplex Printing Press Co. vs. Campbell Print-

ing Press etc. Co., 69 Fed. 251
;

James vs. Wild Goose Mining & Trading Co.,

decided by this Court, Feb. 5, 1906, being

case No. 1228.
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In this case it appears that the Court refused to

enter into the merits of the controversy upon an appeal

from the refusal of the District Court of Alaska to

grant a temporary injunction.

In view of the findings of the judge of the lower

court, who is presumed to know something of the condi-

tions existing upon Seward Peninsula, Alaska, and to

have some knowledge of the character of witnesses and

the evils and benefits that might flow either upon grant-

ing or refusing an injunction pendente lite in this char-

acter of case, this Court, we believe, cannot say that

any abuse of discretion by the lower court was com-

mitted; in fact, so far as public policy is concerned and

the effect upon the mining community in this class of

cases, the Court expressly finds that the interest of the

community and of mining generally would be sub-

served by a refusal to grant such an injunction. (See

Opinion of Court, pages 306, 313, 314 of Transcript.)

The Court, in its opinion, at page 314 of the Trans-

cript says, referring to water rights:

"If these rights spring into existence after rights have

*' become vested in others, the water rights are sub-

" ordinate to the rights of others already vested. Such

" must be the law of Alaska if the resources of the

*^ country are to be developed and the country advanced

" in prosperity."

II.

In view of the opinion of the lower court, it would
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hardly seem necessary to present an argument upon the

general questions; however, we will endeavor briefly to

do so.

In the attitude in which this case is presented by the

record to this Court, the decisions are uniform against

the contentions of appellant.

Jennison vs. Kirk, 98 U. S. Rep. 453;

Noteweare et al. vs. Stearn, i Mont. 311;

Titcomb vs. Kirk, 51 Cal. 288;

Ostrom vs. Sills, 28 Canada S. C. 485;

Woodruff vs. North Bloomfield Gravel Mining

Co., 18 Fed. 803.

III.

Conditions are not such in that part of Alaska in

which these claims are situated that persons live upon

them. It is only during the time when persons are

actually engaged in mining that they are upon the

claims.

Appellant refers to the fact that the defendant May
gave written notice in 1904, notifying plaintiff that he

intended to hydraulic and ground-sluice the ground

upon the claims in which he was interested, and notify-

ing the plaintiff that it should pipe or flume its water

across said ground, and that if it did not, he would not

be responsible for damages that might result to plain-

tiff's ditch.
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We submit that this was entirely an equitable sug-

gestion, was in no way a consent to the maintenance of

the ditch over the ground of the defendants, and said

notice was given by said May within a reasonable time

after he knew that the said ditch had been constructed.

(Deposition of said May, pages 223 to 230 of the Trans-

cript; also depositions of the other defendants taken

at the request of the plaintiff in the same connection.)

In the fall of 1902, in September, the defendant,

Jacobsen, posted a notice upon the Ruby claim notify-

ing all people to keep off the ground, being a notice

usually called in that country a ''Trespass Notice;" and

he did not know of the construction of the ditch until

the fall of 1903. (Transcript pages 185 and 186.)

Notwithstanding these facts, the plaintiff contends

that the desire of defendants to work and operate their

mining properties is solely for the purpose of forcing

the plaintiff to pay the defendants a large sum of

money, apparently as a sort of blackmail.

We do not have time to quote the testimony at length,

but the facts are fully disclosed by the depositions taken

at the request of plaintiff and by the affidavits filed on

behalf of the defendants, the material propositions not

being disputed by the plaintiff.

The only real dispute that the plaintiff attempts to

make is that the mining claims of the defendant are not

valuable for mining purposes, which contention is

directly against the opinion of the District Court and
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against the great weight of the testimony before that

court.

IV.

The plaintiff, at page 4 of Transcript, alleges in its

complaint that the climatic and other conditions in and

around that portion of the District of Alaska, wherein

plaintiff's ditch, flume and pipe line is situated are such

that the lands therein lying are valuable only for min-

ing and are useful for no other purpose whatsoever,

and mining is the one, sole, exclusive and only produc-

tive industry in and around the aforesaid portion of the

District of Alaska.

Yet, the plaintifif asks in efifect that persons owning

mining property situated upon the line of said ditch of

plaintiff be restrained by the court from operating their

mining claims by the extraction of gold therefrom.

Plaintifif knew the conditions as well as the defena-

ants, and without right or license and knowing that

these placer grounds had already been segregated from

the public domain, proceeded to construct its ditch

acioss their premises without any excuse therefor.

Even if defendants had stood by under these circum-

stances, they would not be estopped.

J Farnham on Waters, page 2350.

Even if defendants had granted a parol license, which

is not true, it was subject to be revoked at will.

J Farnham on Waters, section 796, page 2356.
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In the case where a party or corporation is entitled

unquestionably to proceed under the eminent domain

statute, usually the party whose property is sought to be

taken is entitled to an injunction to prevent the taking

until compliance with the eminent domain statute; al-

though the Supreme Court of the United States in a

few exceptional cases has laid down a contrary doctrine.

2 Lewis on Eminent Domain, 2nd Ed., section

632.

While it is true that it has been held that ejectment

will not lie against the party claiming to have the right

to exercise the benefit of the eminent domain statute,

this rule has oniy been applied in exceptional cases,

and in cases where the defendant in some manner, by

express words or implied agreement consented to the

occupation of the premises; and in such cases he has

sometimes been denied the right of injunction and also

the right of maintaining an action of ejectment.

These cases, however, are far from holding that the

trespasser who has gone upon the land of another wi,th-

out right or license can maintain an injunction against

the party injured without himself offering to do equity;

namely, by providing for the compensation of the party

injured..

Pittsburg R. R. Co. vs. Bruce, 102 Pa. St. 35.

Equity certainly will not grant relief to a trespasser

unless he does, or offers to do justice by either making,
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or tendering, or providing in some way for compensa-

tion to the party injured.

We do not discover anything contrary to this prin-

ciple in the case of

Roberts vs. Northern Pacific R. R., 158 U. S. i,

although it denied the right of the party injured in

that case to maintain ejectment.

Nor is there anything in conflict with this position in

the case of

Miocene Ditch Co. vs. Lyng, 138 Fed. 544.

Nor in the case of Clark vs. Nash, 198 U. S. 361.

In fact, under the doctrine laid down in the case of

the Miocene Ditch Co. vs. Lyng, we doubt if the com-

plaint in this case would be sufficient to constitute a

cause of action in an eminent domain proceeding, as-

suming that the complaint alleged the ordinary statu-

tory requisites in such proceeding.

V.

While it is apparent that the plaintiff cannot com-

plain of the refusal of the District Court to grant an

injunction pending the action, e>^en though the plain-

tiff had or has the right of eminent domain, it could

not have the right to take the property of the defend-

ants under the right of eminent domain as prescribed

by the laws of Alaska, or by any other right.
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Section 206, page 396 of Carter's Code of Alaska,

provides that private property may be taken as follov^s:

"(i) All real property belonging to any person.

(2) Lands belonging to the district, or to any pre-

cinct, city, town, village, or other municipal division,

whether incorporated or unincorporated, not appro-

priated to some public use.

(3) Property appropriated to public use ; but such

property must not be taken unless for a more neces-

sary purpose than that to which it has already been

appropriated."

Then follow other subdivisions not necessary to

quote.

Section 207 provides that certain facts must be found

before property can be taken, one of which is found in

subdivision 3 of said section, which provides that if

already appropriated to some public use, the public

use to which it is to be applied is a more necessary

public use.

Now, if the eminent domain statute of Alaska is con-

stitutional, it is upon the theory that the operation of

mining claims and the extraction of gold therefrom is

of a public use and benefit. Manifestly, this must be

true; otherwise, the statute would be in conflict with

the Constitution of the United States.

The District Court finds that the entire properties

and mining claims of the defendants are valuable for
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mining purposes, and can be worked at a profit by a

convenient and proper method.

The overwhelming weight of the testimony in the

case discloses, that these mining properties are extreme-

ly valuable; that the construction and maintenance of

the ditch as it is constructed and maintained entirely

destroys the defendants' dominion and right of mining

and of extracting gold dust from all of the said prop-

erties and many others not mentioned in the complaint;

in fact, absolutely preventing the defendants from

carrying on mining operations upon valuable mining

grounds.

This being true, the defendants having acquired the

mining grounds from the United States long prior to

the construction of the ditch, have the same right to

mine these claims that any other person has to mine any

other claim.

In other words, in view of the findings of the Dis-

trict Court in this case and of the facts, the plaintiff's

contention is, that it has the right of eminent domain

to prevent any other person from mining upon the

line of its ditch except upon those grounds which it

is willing to furnish water to.

It would be a queer construction of the statute that

the Congress intended under the sections above quoted

that one person could absolutely condemn another's

mining claim for mining purposes.
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Uses for a more necessary purpose must mean a use

different from the use of the property which is sought

to be condemned.

Says the statute, if already appropriated to a public

use, ^^that the public use to which it is to be applied

is a more necessary public use." Plaintiffs contention

seems to be that mining upon Anvil Creek and Glacier

Creek and in that section is a more necessary public

use than mining at the place where these defendants'

claims are situated.

The doctrine of eminent domain, of course, expands

as public necessity arises, but it is not probable that any

court will ever construe it so as to give a right to one

person to take the property of another to use it for the

same identical purpose that the latter party was using

it for. /?

Under statutes, one railroad company may condemn

a right of way across the tracks of another company; it

may in some instances condemn a right of way for the

use of another's tracks through canyons, defiles and nar-

row passes; but it certainly never will be held that one

railroad company could condemn the entire trackage of

another company simply to substitute itself in place of

the other company.

This case, as disclosed by the findings of the District

Court amply supported by the affidavits and testimony,

is in a similar situation.
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VI.

The arguments of appellant seem to be based upon

the proposition that all of the statements made by it in

its affidavits should be taken as true.

Just why the Court is compelled to believe the affida-

vits filed on behalf of a party litigant is not disclosed.

In this case the only testimony on behalf of the appel-

lant w^as in the form of ex parte affidavits excepting the

depositions of the defendants taken by the plaintiff in

which the plaintiff had the right to cross examine the

said defendants. The defendants submitted themselves

to a thorough and complete examination by the adverse

party through its attorney.

The defendants' case is supported not only by the

affidavits of various parties, but by the depositions of

various defendants taken at the request of plaintiff.

Such evidence is of much greater value than that of

affidavits made and filed ex parte without opportunity

of cross examination.

Pittsburg's Appeal, 79 Pa. St. 317, 323;

State vs. Mickle, 70 Pac. Rep. 856;

Hat Sweat Mfg. Co. vs. Davis Sewing Mach.

Co., 32 Fed. 401, 404.

Again, in this case, the plaintiff alleges in its com-

plaint that it would be damaged to the extent of $5000

a day if an injunction was not issued. However, in its
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motion to have advanced this case upon the calendar

of this Court, Mr. Deleray makes an affidavit that the

damages of delay in the operation of plaintiff's ditch

would be about $1000 per day. (See Motion to Ad-

vance Case on Calendar.)

By plaintiff's complaint it would appear that the de-

fendants maliciously cut the ditch of plaintiff. It

would also appear from said complaint that defendants

were mere intruders, acting without any claim of right.

The actual testimony in the matter discloses the true

facts, which the District Court found.

An apparent effort was made in the District Court

by plaintiff to create the impression that the defend-

ants, or some of them, had cut plaintiff's ditch in a

surreptitious manner, while the actual fact disclosed

that the cutting of the ditch was solely in the operation

of the defendants' mining claims at the only time that

they could be operated, to wit, at the time that they, the

defendants, could obtain v^ater.

The plaintiff also seeks to make much of the proposi-

tion that one of the defendants, Jacobsen, offered to set-

tle for certain of the mining claims involved for the sum

of $7:;oo. Mr. Jacobsen fully explains this matter upon

examination by adverse counsel. He shows conclu-

sively upon his examination that such offer was made

only by way of compromise, and that it only involved

a portion of the said claims; and that he made such
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offer after being solicited by a supposed friend, who

actually represented the plaintiff.

VII.

Plaintiff in the court below insisted that because the

defendant John Jacobsen, a short time before the bring-

ing of this action, had given a receipt to plaintiff in full

of all claims and demands, Jacobsen and all the other

defendants were bound thereby.

The facts were that a short time before this receipt

was given, the plaintiff had in the operation of its ditch

injured and damaged a part of the defendants in the

operation of a portion of the mining claims, and the

money was paid to reimburse Jacobsen and one or two

of the other defendants for their loss, occasioned by the

flooding of their works from the ditch of plaintiff.

The subject matter of this receipt is fully explained

by the defendant Jacobsen and one or two of the other

defendants in their depositions upon examination by the

plaintiff.

This testimony clearly discloses that the receipt was

only intended to relate to a particular subject matter,

and it had no relation whatever or connection with the

matter in dispute in this case.

Counsel for appellant insists that a receipt cannot be

explained by parol evidence. There was no dispute as

to the facts, but appellant practically relies upon the
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proposition that what was intended to be included in a

receipt cannot be explained by parol testimony. The

law, as we understand it, is directiy to the contrary.

/ Elliott on Evidence, Section 617 and authori-

ties there cited.

VIII.

As to the Moonshine placer claim, which was located

after the construction of plaintiff's ditch, there was no

contest in the court below.

The defendant Rassman, who was the owner of said

claim, denied that he had been operating the same, and

that he had made any threats to interfere in any way

with the said ditch of plaintiff. (See Transcript, page

298.)

The other defendants were in no way connected with

the said Moonshine claim, and denied that they had

any intention of working or operating the same, which

fact is undisputed.

So this particular claim does not actually figure in

the case ; except, as a matter of costs, as to Rassman, it

would make no difference whatever whether the injunc-

tion was granted or not. In any event, he has never

attempted to work, or threatened to work it or interfere

with plaintiff's ditch on this particular mining claim.

This being undisputed, was sufficient to justify the

refusal to grant the temporary or any injunction against

him.
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IX.

The defendants further stated in their affidavits that

the plaintiff corporation had not been engaged in sell-

ing water to the public generally; but, on the contrary,

that the plaintiff had been engaged in using water from

its said ditch on its own mining ground on Glacier

Creek and upon the Price claim, which was operated

under lease, and of disposing of water to the Pioneer

Mining Company, a corporation which was the owner

of a large part of the capital stock of the plaintiff; and

that in effect it was only operating upon such claim.s

as the plaintiff itself was interested in either directly or

indirectly.

Furthermore, the defendants at the time of the hear-

ing challenged the plaintiff to produce a list of the

individual miners who had purchased water from it

during the season of 1905, aside from the persons di-

rectly or indirectly interested with the plaintiff.

In short, the plaintiff was not furnishing water to

the public generally, but solely for the benefit of de-

fendants and those persons interested with it. (Affida-

vit of Jacobsen, pages 290 to 303 of Transcript.)

A careful reading of the complaint and the affidavits

filed on behalf of the plaintiff substantiates this theory.

X.

We fail to grasp the legal proposition involved in

the conclusion of the argument for appellant.
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The appellant nowhere attacks the fact that the de-

fendants did stake and locate their claims in accordance

with the law of the United States. Willow trees and

stakes are the only kind of monuments that can possibly

be used in the greater part of Sewards Peninsula.

A reference to the cases which have been appealed to

this Court will disclose the usual method and manner

of marking location claims in that section of Alaska.

It is not apparent that the owners of various mining

claims, no matter whether such owners be poor or rich,

should be deprived of their right to operate their re-

spective claims even as against a corporation which

assumes that the right to mine belongs to itself exclu-

sively.

It is hard to appreciate that because the plaintiff has

spent two hundred thousand, three hundred thousand

or four hundred thousand dollars in constructing a

ditch, that it thereby has the right to say that it has the

exclusive right of mining against the hundreds of in-

dividual persons who also desire to maintain claims

which they deem valuable and which in most instances

are valuable.

The miner does not understand how it can be possible

that some other person can destroy his property simply

for the purpose of enabling the other person to mine

himself. In this the miner's view is consistent with the

legal view.
j
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Again we say, if mining is a public use, then under

the findings of the District Court these defendants were

engaged in that kind of a use, and that that right cannot

be taken away from them or from others engaged in

similar pursuits except for some necessarily greater

public use than mining .

I Lewis Eminent Domain, Section 276 and note

thereto a;nd cases cited.

Montana C. R. Co. vs. H. & R. M. R. Co., 6

Mont. 416, 423.

XI.

We call the Court's attention to the fact that under

the eminent domain statute of Alaska, condemnation

could only be had in such manner as to do the least

possible injury to the other party.

In this case it is apparent that even if the plaintiff had

the right of condemnation, it could have flumed across

the said mining claims in such manner that they still

could be operated.

We also call the attention of the Court to the fact

that the mining claims described in the complaint are

not the only ones affected by the said ditch, but other

claims belonging to some of these defendants situated

above the lands of the claims described and adjoining

the same are to be mined in the same way, as shown in

the testimony of the defendants.
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We respectfully submit that the District Court of

Alaska did not abuse its discretion in denying the in-

junction pendente lite, and that its order should be

affirmed.

*

P. C. Sullivan,

Attorney for Appellees.

W. A. GiLMORE,

Of Counsel.
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No. 1304.

IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

FOB THE NINTH CIBCUIT.

MIOOENEl DITCH COMPANY (a Cor-

poration),

Appellant,

vs.

JOHN JACOBSiEN et al.,

Appellees.

Oral Argument of Charles S. Wheeler.

May It Please the Court: In the year 1901 the ditch

belonging to the corporation plaintiff was begun. In

February, 1902, this corporation had incorporated, hav-

ing for its purposes, among others, the sale of water to

mines and the furnishing of water and the sale thereof

for irrigating land. This ditch was proceeded with in

the year 1902, and was completed in the fall of 1903. I

have said that it was incorporated—this plaintiff cor-

poration—in 190'2, in the month of February. In the

following March, after its incorporation, and sometime

after the construction of its forty-seven miles of ditches

and laterals had beg:an, the defendants located certain

mining claims along its line of ditch. At that time the

ditch had not reached those claims ; but in due course the



ditch approached and crossed those claims, and was con-

structed while these defendants assert that thej were

working* upon a part of these very claims; and it was

constructed there without any objection whatsoever

from them. Since its completion, in 1903, at a cost of up-

wards of $400,000 this ditch has supplied the water

which has washed out of the earth and rocks of Alaska

over one-half, or approximately one-half, of all of the

gold produced in the vicinity of Nome. The estimated

output, for the year 1905, of |3,000,000 will owe one-half

of its origin to the waters of this ditch. From 400 to 700

miners are employed or are working their own claims

with the waters of this ditch.

There is another ditch situate a short distance higher

up the mountainside, called the Campion Ditch. These

defendants, taking water from that rival ditch company,

at the hour of midnight, and unaided and unassisted by

any lights, so manipulated those waters along the line of

this ditch that it was cut out and temporarily destroyed.

The plaintiff corporation repaired its ditch, and an-

other act of the same kind being threatened by the de-

fendants, a temporary restraining order was issued, an

order to show cause served, the order to show cause

heard, and upon the hearing of that order to show cause

the learned Alaskan Court has refused to grant the in-

junction pendente lite. Atid why? Forsooth, because

long ago it was held in the case of Jennison vs. Kirk, 98

U. S. 453, that under the act of 1866, a private proprietor

owning a ditch which was used for no public purpose,

—



which was exercising no public use—could not run his

ditch through a yalid mining claim which was located

before the ditch was constructed! For that reason

—

a reason which wholly overlooks the distinction between

private and public uses—this great public industry, so

essential to that particular portion of this continent,

has received a blow which, unless it can be corrected in

this court, must result in the utter destruction of its

utility. And this destruction will have been accom-

plished by mining claimants who have the audacity to

assert that they have found gold-bearing gravel, which,

by one of those marvelous freaks not often found in na-

ture, chances to follow the sinuosities of the mountains

just along the center line of this ditch; it will have been

accomplished by defendants who have the effrontery to

assert that this midnight work—done without sluice-

boxes and without lights—had to be done in that particu-

lar place and in such manner as to cut out our ditch,

rather than on the other acres and acres which are at

their command. These defendants were asldng $7,500 of

this plaintiff for those claims. Notwithstanding, the

fact that there is thus fixed an adequate measure of

their damage, if any they have suffered—notwithstand-

ing the public detriment which will follow the destruc-

tion of our ditch—notwithstanding; the enormous pe-

cuniary damage and liability to our consumers which

will 'be ours if our property is destroyed, we have been

denied an injunction pendente lite. The Court has re-

fused to preserve the statu quo until it could finally pass



upon our rights and resolve the intricate questions, if

there be such, involved in this case. I say "intricate

questions"—intricate only as to matters of fact concern-

ing the value of this property as mining ground, for it

seems to me that the law upon this proposition is per-

fectly clear.

As I say, the learned court of Alaska has depended

solely upon Jennison vs. Kirk, and other authorities deal-

ing wholly with private rights; but here we stand in

charge of a public use, actually supplying the public with

something necessary to its purposes. We are in charge

of a public use which we have exercised for two years

without molestation from these parties. We are threat-

ened, as I say, with destruction, where it appears to me

that our rights are perfectly well-defined and clearly set-

tled.

I understand it to be a settled principle that if a cor-

poration exercising a public use, having the right to exer-

cise the power of eminent domain, has, without objection

by the claimant or owner of land, proceeded to take pos-

session of that land for a right of way,—whether it be a

railroad or a ditch,—that thereafter the claimant of that

land is relegated to his action for damages. An estoppel

arises, after the corporation in charge of the public use

has expended large sums of money in construction, and

has proceeded with its public service and has entered into

contracts upon the faith of its rights to use the land it

occupies, one who has acquiesced will not be heard to say

that that which he has thus permitted must be wrested



from its position in order that some private right of his

may be gratified. This is the law where his title is un-

doubted and is unquestioned,—where it is full and com-

plete. But take the case of one who has built a ditch

across the public domain. Can it be possible that after

a great work of that character has started, there is no

such doctrine of relation,—the Court taking, as it does, ju-

dicial notice of the laws of nature, of the grades essential

in order that water may be moved along,—^I say is it pos-

sible that there is no such doctrine of relation, where a

public use of the water carried by the ditch is involved,

that mining claimants, after a ditch has been started in

good faith, to go over public lands then unclaimed, can

acquire, as against the owner of that ditch, the right to

block him by locating their claims in front of his pro-

posed right of way? Are the laws of the United States

inadequate to meet an emergency of that kind?

In a case somewhat analogous the Supreme Court of

California has said of the right of the owner of the ditch

:

"There can be no doubt that on the completion of

the work (the ditch) their rights related back at least

to the commencement of the work."

Osgood vs. Water and Mining Co.y 56 Cal. 581.

I claim that we are acting here under a grant—a grant

from the United States; perhaps not completed (accord-

ing to the showing made here by the pleadings), but, at

the same time, vesting us with a perfect right, even as

against a locator, to take this property for the public

purposes for which we have taken it. I refer to the stat-
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ute known as, "An Act to Repeal the Timber Culture

Laws, etc.," 6 Fed. Stats. Ann., page 508. Section 18 of

that act provides that the right of way through the public

lands of the United States is hereby granted to any canal

or ditch company formed for the purpose of irrigation

which may hereafter file, with the Secretary of the In-

terior, a copy of its articles of incorporation, and due

proofs of its organization under the same, to the extent

of the ground occupied by the water of the canal and its

laterals, and fifty feet on each side of the marginal limits

thereof.

I have called the attention of Your Honors to the fact

that this corporation is organized for irrigation, but if

the circumstance that its waters are used in mining cuts

any figure here, that suggestion is met by the amendment

of May 11th, 1898, which provides:

"That the rights of way for ditches, canals or reser-

voirs heretofore or hereafter approved under the pro-

visions of sections 18, 19, 20 and 21 of the act en-

titled ^an act to repeal timber culture laws, and for

other purposes,' approved March 3rd, 1891, may be

used for purposes of a public nature; and said rights

of way may be used for purposes of water transporta-

tion, for domestic purposes, or for the development

of power, and subsidiary to the main purpose of ir-

rigation.''

Id. 512.

I interpret that to mean that it was the intention of

Congress to so enlarge the act first quoted and which

confined such rights of way to corporations formed for



purposes of irrigation only, that the same right may now

be exercised by corporations organized for any purposes

of a public nature.

It has been held, under the Railroad Act, which is

identical in its essential terms with these provisions, by

the Supreme Court of the United States, that where the

road has proceeded, under words of grant identical mu-

tatis mutandis with those I have just read, to build its

line, and has thereafter filed with the Secretary of the

Interior its articles of incorporation, it acquires a per-

fect title; in other words, the filing of the articles is not

a condition precedent; it makes no difference which act is

done first, the building or the filing.

Northern Ry. Co. vs. Jones, 111 U. S. 130.

Here are Government lands, the title to which is in

the Government; the right to file a location is given to

the mining claimants,—a location which may exist to-day

and be abandoned to-morrow. If there is a mining claim

or other location along the right of way which the ditch

company desires, how is the title of the Government,

(which until patent is superior to that of the mining or

other claimant), to be obtained unless Congress has passed

some act for that purpose? The act of 1866 gave a

right of way, under some conditions, to the individual

miner. The act which I have just read, as amended, con-

fers this privilege upon irrigation companies and those

in charge of public uses. Congress has recognized that

there might be settlers on the land involved where a com-
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pany proceeds to take, for public purposes, land for its

ditch. It realizes that possibly some of those offers of

the Government, known as mining claims, pre-emptions

or homesteads, which may have been partially accepted,

are outstanding along the right of way. It does not say

that corporations in charge of these public uses must stay

their hands until they have condemned the property. It

grants the right of way at once and protects mining claim-

ants and other settlers in section 19, which provides:

"Whenever any person or corporation in the con-

struction of any ditch, canal or reservoir, injures or

damages the possession of any settler on the public

domain the party committing such injury or damage

shall be liable to the party injured for such injury

or damage."

Here we were, then, with a right to take advantage

of this privilege extended to us by the Government,—

a

right which, as I say, could not depend upon the order

of our going; that is, we could first build our ditch and

afterwards file our articles, and so complete our fee

simple in our right of way. That has been held in the

absolutely analogous case of Jamestown and Northern

Railway Company vs. Jones, 177 U. S. 130'. Here, I say,

we had the right to proceed in this way; when we en-

tered upon these claims we did so under the right which

the Government had conferred upon us; we were not

compelled to wait until we had condemned the claim

of the miner; we had the privilege of acquiring a grant

just as he had a similar privilege. The same Govern-
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ment which gave him his right -gave us ours. By pro-

ceeding to build our ditch we initiated our right just

as clearly and just as satisfactorily as he could initiate

his right by staking out his claim and making; his loca-

tion and doing his assessment work from year to year.

We having started our ditch before he made his location,

ours was because of that fact alone the better right

under the doctrine of relation. !

Osgood vs. Water and Mining Co., 56 Cal. 571.

But in any event there is before you the case

of two conflicting grants, or opportunities to acquire

grants; one to the miner and the other to the ditch

company. And the question is: If with this offer ex-

tended to us by the Government, we go upon a claim

which has been staked out along our line after we have

initiated our work, and if we build our ditch through it,

are we in any way amenable to the defendants at all,

and, if we are, then is it their right to destroy our ditch?

Ai similar question arose in Michigan. It is said by

Judge Cooley in the case of Flint & P. M. Railway Com-

pany vs. Gordon, 41 Michigan, 4:2{>,—and, I will say that

this was a question of one who claimed under a rail-

road grant of a rigjit of way (a gTant no stronger in its

terms than those which I have read to Your Honors from

the act in question) between the claimant of that grant

and a claimant under a homestead entry
( pp. 430-432)

:

"The homestead entry vested no title in the de-

fendant but it gave to him under the law a right of

possession which he might perfect by continued
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occupancy and improvement. If he failed so to

perfect it, what right he had reverted to the United

States. If he perfected it, he was entitled to a

patent, which related back to the time when his

entry was made, and took date with it. French v.

Spencer^ 21 How. 228; ^hepley v. Coivan^ 91 U. S.

337; Johnson v. BalloUy 28 Mich. 379. This is a

statement of familiar and undisputed principles.

"But in this case there is what seems at first blush

to be a conflict of grants. The defendant made his

entry first, but the complainant completed its road

over the land before the defendant obtained his

patent. To acquire the benefit tendered by the act

of 18G6 nothing! more was necessary than for the

road to be constructed; no patent is required in

such cases, but the offer and the acceptance taken

together are equivalent to a grant. The complain-

ant, therefore, by accepting the offer of the Govern-

ment, obtained a grant of the right of way, which

was at least perfectly good as against the Govern-

ment, and must be held to be perfectly good as

against this defendant unless his patent antedates

it by relation, or unless the equities springing from

his possession and improvement would preclude

any right being acquired adversely.

"Some equities the defendant unquestionably has,

but we do not think he is entitled to what he claims

from the doctrine of relation. That doctrine is

remedial, and its use in the law is to prevent

wrongs and punish trespasses. Stout v. KcyeSy 2

Doug. (Mich.) 184; Bullou v. O'Brien^ 20 Mich. 304.

As has been repeatedly declared in this court, it

can never be so applied as to make that a wrong
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which was innocent when done, or so as to divest

rights which, by the sanction of law, have been ac-

quired since the time from which the relation dates.

Bacon v. Kimmel, 14 Mich. 201; Whipple v. Farrar,

3 Mich. 436; Blackwood v. Brown, 29 Mich. 483.

Now leaving out of view for the present the equities

of the defendant, we cannot say that complainant

was guilty of any wrong when going on to construct

its road across this land. There was lawful author-

ity for building the road, and we may assume that

the crossing of this land was a necessity. It is not

very clear that under the general railroad law so

peculiar an interest as that of the defendant could

have been appropriated by adversary proceedings,

and it is certain that complainant could have been

under no obligation to proceed to an appropriation

of the interest of the United ^States, if that interest

was freely granted by that act of 1866, as we think

it was. Ciomplainant accepted the offer of that act,

and the construction of its road under the offer

would be not only a sufficient but also an equitable

consideration. And when the right was thus per-

fected, we do not think it could be defeated by any

act of relation springing from the accomplishment

of something subsequently."

We say that the Government gave us the right to go

upon this land. If anything is to be said, it is that con-

flicting offers were held out to us and also to the one

who has located upon the mining ground. We initiated

our right when we started our ditch. The following

year the defendants located claims upon lands which

our ditch was approaching. We went upon these
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claims when our ditch reached that point and we have

ever since occupied our right of way. The act of Con-

gress might have said that the claimant or occupant of

land should have no compensation from us. Black vs.

Elhhorn Mining Co., 52 Fed. 859. It has seen fit to say

that he may have his action for damages. That is the

position to which he must be relegated. Perhaps our

rights under the doctrine of relation are such that he is

entitled to nothing. But, however that may be, he cer-

tainly has no right to go out at midnight and destroy

our ditch and thereby not only injure the corporation

plaintiff but interfere with the public use in the exer-

cise of which the corporation is pursuing its way.

Concluding Argument of Mr. Wheeler.

Mr. WHEiELER.—Your Honor Judge Ross, asked a

question, but I heard no answer to it. I will endeavor

to answer that question: It seems to me that the reason

why they have to cut out this ditch is because, through

some wonderful freak of nature, gold upon that moun-

tainside has been so bestowed that the channel lies im-

mediately under our ditch throughout its length and

breadth and just above and just below! Your Honors

will also find that when our ditch was cut out they were

using no sluice-boxes; in other words, I believe that if

Your Honors will give to this transcript the care which

the Court always gives in such matters, that the mask

will be torn fromi this defense, and that Your Honors
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cannot fail to reach a conclusion contrary to that

reached by the learned Judge of the Maska court—and

I say that with all respect—and that Your Honors will

conclude that this defense is a mere pretense designed to

carry out a deliberate effort to hold up the corporation

plaintiff and to force it to give an exorbitant price for

certain worthless lands. That is the answer, as we see

it, to the question which Your Honor asked.

The learned counsel has certainly suggested a new

theory in the law of eminent domain. I take his ar-

gument to be that public use in Alaska is a private use

by the miner of his mining claims, and that therefore

we would be attempting to take a property for a public

use not superior to*his use at the time we thus under-

took to take it. The argument is, of course, novel, but

it is not borne out by the law in Alaska any more than

elsewhere. The Alaska statute provides that, subject

to the provisions of section 204, the right of eminent do-

main may be exercised in behalf of the following public

uses:

"Canals, ditches, flumes, aqueducts, and pipes for

public transportation, supplying mines and farm-

ing neighborhoods with water, and draining and

reclaiming land, and for floating logs and lumber

on streams not navigable, and sites for reservoirs

necessary for collecting and storing water.

^'(5,) Rioads, tunnels, ditches, flumes, pipes, and

dumping places for working mines; also outlets,

natural or otherwise, for the flow, deposit, or con*

duct of tailings or refuse matter from mines; also
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an occupancy in common by the owners or posses-

sors of different mines of any place for the flow,

deposit, or conduct of tailings or refuse matter

from their several mines, and sites for reservoirs

necessary for collecting and storing water."

That our use is a public use, while defendants' use is

for purely private purposes, is of course obvious.

Next it is suggested that because the plaintiff corpor-

ation uses some of the water from this ditch that, there-

fore, the use is not a public use. That proposition, too,

is a novel one. The Spring Valley Water Company

owns a large building in this city. Will it be contended

that it is not in charge of a public use because, per-

chance, it uses some of its own water in that building?

It has never before been supposed that one in charge of

a public use is debarred from sharing its benefits like

any other member of the community.

Again, it is suggested that in our complaint we do not

offer to do equity. If equity should be done we stand

ready to do it, but we do not understand that there is

anything exacting of us that we do equity here. We
understand that there is nothing to justify these min-

ing locations. We expect to show—in accordance with

the affidavits of some of our witnesses who have pros-

pected this ground and have failed to find colors in the

pan,—we expect to show that it was not subject to lo-

cation, that it was absolutely worthless as mining

ground. When it comes to the trial that will be one of

the questions to be threshed out. If it is not mining
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ground, if they had no right to locate it as such, then

unquestionably we are not bound to pay them anything

for the privilege which we have of passing over this

land, even if they are otherwise right in their various

contentions made here.

Furthermore, Your Honors will find in evidence this

document:

"Nome, Alaska, August 2, 1905.

"Received of the Miocene Ditch Co., 1406, being pay-

"ment in full for all damages and causes of action

"whatsoever to date.

"JOHN JAOOBSiEN,

"A. B. CHAGNON."

(Trans., p. 210.)

Jacobsen and Chagnon are two of the defendants in

this case. Your Honors will find it in the evidence here

that the money received from this corporation plaintiff

by these two defendants was divided among the defend-

ants Jacobsen, Spullis, Riassman and Ohagnon. We
claim we were thereby released of and from any cause of

action which they ever may have had. If, as is claimed,

that release is too broad under the facts, that will be

a question for the Court to determine upon the final

hearing. There is no equity for us to do at this time, in

view of our claims of right, under any conceivable theory

of this case. We are not called upon to pay anything to

defendants if there is no mine, or if there is a mine, and

we have been released by them of all demands whatso-

ever.
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Suppose that upon the final hearing it should appear

that our contentions are wrong, and that we should do

equity: Has it ever been said that a plaintiff must

waive his defenses against the claims of the defendants

by offering to do equity in his complaint, where he

claims there is no equity to be done? Is it not within

the powers of the Court of Chancery to insist upon the

final hearing, that as a condition precedent to the relief

sought, equity shall be done? May not the Court, in its

final decree, require us to do such equity as the circum-

stances may make it appear is proper? Manifestly, we

were not bound to offer that which we expect to show

the defendants are not entitled to, namely, that they

should receive payment for what we have done on this

land.

There is one other point I wish to make: It is sug-

gested by the learned counsel that his witness who tes-

tified that he saw the ditch being built—one of these

defendants—and that he made no objection to it, subse-

quently changed his testimony to say that it was in the

fall of 1903 when he saw the ditch, and that then the

water was running through it. But it does not ap-

pear that he made any objection at that time. It fur-

ther appears that since the water has been running

through this ditch, four of these defendants have re-

ceived from us money because of damage which they

claim to have resulted on these very properties from the

overflowing of this ditch, and that then and at that time

they put forward no claim against our right to be there
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and to maintain that ditch. Is that, in addition to the

time which has passed, not such an acquiescence that

they will be estopped? If we, in charge of this public

use, have received this treatment from them,—if know-

ing we were there, they have made no outcry, and claim-

ing to be damaged not by the ditch but by the waters we

are running through that ditch, they have received from

us compensation for the alleged damage without claim-

ing damages for the use of our right of way, are they

now to be heard that they have the right to destroy that

ditch? Or will the Court in any aspect say they must

needs be relegated to an action for damages for any

right they have against us?

Permit me, in conclusion, to make clearer perhaps than

has been made yet in this argument, the views of the

court of last resort upon the question of standing by

while a corporation in charge of a public use proceeds to

occupy a right of way.

"It being admitted, as it seems to be, that the

plaintiff had full knowledge of the proceedings of

the company to locate and construct their road

upon his land, before and during all of the time of

the construction, and that he did not interfere in

any way to prevent the occupation of the land for

the purposes of the road otherwise than by forbid-

ding the hands working on the road until his dam-

ages were paid, and that only on one occasion, it

becomes an important inquiry whether he can main-

tain ejectment for the land by reason of the nonpay-

ment of his damages. * * * It is undoubtedly
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true that, according to our general railroad statutes

and the special charters in this State, the payment

or deposit of the amount of the land damages as-

sessed or agreed is a condition precedent to the

vesting of the title, or of any right in the company

to construct their road, and that if they proceed in

such construction without this, they are trespassers.

And this has been repeatedly so held by this Court.

"This may have led to the misapprehension in the

present case, but it certainly is a very serious mis-

apprehension. In these great public works the short-

est period of clear acquiescence, so as fairly to lead

the company to infer that the party intends to waive

his claim for present payment, will be held to con-

clude the right to assert the claim in any such form as

to stop the company in the progress of their works,

and especially to stop the running of the road after it

has been put in operation, whereby the public acquire

an important interest in its continuance. The party

does not, of course, lose his claim or the right to en-

force it in all proper modes. He may possibly have

some rights analogous to the vendor's lien in Eng-

land, and here till the Legislature cut it off. But it

is certain, according to the English decisions, that he

cannot stop the work, and especially the trains upon

the road, if he has in any sense, for the shortest

period, clearly given to the company, either by his ex-

press consent or by his silence, to understand that he

did not intend to object to their proceeding with their

construction and operation."

Northern Pacific vs. Smith, 171 U. S. 271, 272.

Had we not the right, in view of the facts disclosed to

Your Honors upon this hearing, to enter into contract
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with our consumers to supply them water to be delivered

in the coming years? Have we and have not the public

the right now to continue the water in that ditch? On the

one side you can see the irreparable injury that will

follow not only to the plaintiff corporation, because of the

destruction of this property, because of its outstanding

contracts, Dut^on the other side you have something that

can be accurately measured in damages. With these con-

ditions before you, why should not these defendants be

relegated to that remedy? Is it not just, is it not right,

that under the circumstances they should take their dam-

ages and let our property alone? And this even though

there were nothing in this transcript, nothing in this case

to suggest bad faith upon their part?

It is true that an injunction 'pendente lite is a matter

resting largely in the discretion of the Court. It is true

that the appellate court will rarely interfere with a dis-

cretion that is exercised; but an appellate court does un-

der proper circumstances interfere, and where it appears,

as it does affirmatively here, from the opinion of the

learned Judge of the Alaska court, that he has proceeded

upon a misapprehension of the law, that he has failed to

recognize the clearly drawn distinction between private

rights, as laid down in Jennison vs. Kirky on the one

side, and the rights of corporations exercising public uses,

as laid down in a multitude of decisions,—where it ap-

pears clearly that the trial Judge has proceeded from a

misconception of the law, is not that the case where this

Court is going to depart from) the usual rule and give to
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the party pendente lite an injunction which will protect

and preserve its rights, if rights it has?

These defendants are alleged to be insolvent. The

plaintiff corporation is amply able to respond in dam-

ages. There is nothing in this whole record to suggest

that it is not. And if it has not the right to maintain

the construction which it has laid across the claims of

defendants, the defendants cannot be injured; because in

dollars and cents their every detriment can be accurately

comtpensated.














